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United States, and of the several States, without any further proof 
or authentication thereof.” 
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,i 
PROTOCOL 

1·,, AMENDING THE CONVENTION BETWEEN 
THE UNITED STATES OF AMERICA AND CANADA 

·' WITH RESPECT TOTAXES ON INCOME AND ON CAPITAL " DONE AT WASHINGTON ON 26 SEPTEMBER 1980 
' 1,·I AS AMENDED BY THE PROTOCOLS DONE ON 14 JUNE 1983, 
!· 28 MARCH 1984, 17 MARCH 1995 AND 29 JULY 1997 
' 
•I,, 
" 
!: 

1 ! The United States of America and Canada, hereinafter referred to as the "Contracting States". 


; I DESIRING to conclude a Protocol amending the Convention between the United States of ,,
;, 

i' America and Canada with Respect to Taxes on Income and on Capital done at Washington on 
,,,,
;:

'. i 26 September 1980, as amended by the Protocols done on 14 June 1983, 28 March 1984, 17 


'l
!! March 1995 and 29 July 1997 (hereinafter referred to as the ··convention"), 
,, 

: i HA VE AGREED as follows: 
;! 
\; 
~-=:.::=:=.::::.:.=.:.:::;===========-===========· 
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Article 1 

Paragraph 1 of Article III (General Definitions) of the Convention shall be amended by deleting 

the word "and" at the end of subparagraph (i), by replacing the period at the end of 

subparagraph U) with"; and", and by adding the following subparagraph: 

(k) The term "national" of a Contracting State means: 

(i) Any individual possessing the citizenship or nationality of that 

State; and 

(ii) Any legal person, partnership or association deriving its status as 

such from the laws in force in that State. 

:: 

Article 2 

1. Paragraph 3 of Article IV (Residence) of the Convention shall be deleted and replaced 

by the following: 

3. Where by reason of the provisions ofparagraph I, a company is a 

resident of both Contracting States, then 

(a) If it is created under the laws in force in a Contracting State, but 

not under the laws in force in the other Contracting State, it shall be 

deemed to be a resident only of the first-mentioned State; and 

(b) In any other case, the competent authorities of the Contracting 

States shall endeavor to settle the question·ofresidency by mutual 

agreement and determine the mode of application of this Convention to 

the company. In the absence of such agreement, the company shall not 

be considered a resident of either Contracting State for purposes of !!
I' 

I! 
claiming any benefits under this Convention. ;!•' 

!I 
2. Article IV (Residence) of the Convention shall be amended by adding the following •i 

after paragraph 5: !I 
.I
ii 

" fi 

: l .. ·-·-·-·-·-------·-==-=================================:;==::::.:==:=:!Ji!·---·---------· ~ ·1 
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ll 
!I 
ii6. An amount of income, profit or gain shall be considered to be derived by 

a person who is a resident of a Contracting State where: 11 
,1,I(a) The person is considered under the taxation law of that State to 
'I 

have derived the amount through an entity (other than an entity that is a 
11 
11resident of the other Contracting State); and 1!
11
I·(b) By reason of the entity being treated as fiscally transparent under 

I!the laws of the first-mentioned State, the treatment of the amount under 
!! 

the taxation law of that State is the same as its treatment would be ifthat I! 
!· 

•' 
,. 
!1..amount had been derived directly by that person. 

ii 
7. An amount of income, profit or gain shall be considered not to be paid to 

or derived by a person who is a resident of a Contracting State where: 

(a) The person is considered under the taxation law of the other 

Contracting State to have derived the amount through an entity that is not 

a resident of the first-mentioned State, but by reason of the entity not ' Ii 
!I 

being treated as fiscally transparent under the laws of that State, the 'i 
' 

treatment of the amount under the taxation law of that State is not the ' ! 
I 

same as its treatment would be ifthat amount had been derived directly .I' 
'I 

by that person; or H 
11 

f:(b) The person is considered under the taxation law of the other ••
ii.. 

Contracting State to have received the amount from an entity that is a " j!
.: 

resident of that other State, but by reason of the entity being treated as 1; 

fiscally transparent under the laws of the first-mentioned State, the I 
treatment of the amount under the taxation law of that State is not the II

I 

:I
II

same as its treatment would be if that entity were not treated as fiscally 

transparent under the laws of that State. II
I 
I 
! 
I,. 

I' 

'i 

•, 
~I=.::.:=:::.._--=:::::::;_~- _j//1 
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Article 3 

I . The first sentence of paragraph 6 of Article V (Permanent Establishment) of the 

Convention shall be amended by deleting the word "and" preceding the first reference to 

paragraph 5, inserting a comma, and adding the words "and 9," following that reference to 

paragraph 5. 

2. Paragraph 9 of Article V (Permanent Establishment) of the Convention shall be deleted 

and replaced by the following two paragraphs: 

9. Subject to paragraph 3, where an enterprise of a Contracting State 

provides services in the other Contracting State, if that enterprise is found not to 

have a permanent establishment in that other State by virtue of the preceding 

paragraphs of this Article, that enterprise shall be deemed to provide those 

services through a permanent establishment in that other State if and only if: 

(a) Those services are performed in that other State by an individual 

who is present in that other State for a period or periods aggregating 183 

days or more in any twelve-month period, and, during that period or 

periods, more than 50 percent of the gross active business revenues of 

the enterprise consists of income derived from the services performed in I
!1 

that other State by that individual; or 	 d 

11
(b) The services are provided in that other State for an aggregate of 

183 days or more in any twelve-month period with respect to the same or 

connected project for customers who are either residents of that other 

State or who maintain a permanent establishment in that other State and 

11 ,. 
I 

the services are provided in respect of that permanent establishment. 

10. For the purposes of this Convention, the provisions of this Article shall 

be applied in determining whether any person has a permanent establishment in 

any State. 

4 
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Article 4 i. 

•l 
1 	 Paragraph 2 of Article VII (Business Profits) of the Convention shall be deleted and replaced 
!: 

by the following: 

2. Subject to the provisions of paragraph 3, where a resident of a I 
.. 	 Contracting State carries on, or has carried on, business in the other Contracting ,. 

State through a permanent establishment situated therein, there shall in each I 
I 

., . , 	 Contracting State be attributed to that permanent establishment the business 

profits which it might be expected to make if it were a distinct and separate I' 
11person engaged in the same or similar activities under the same or similar 

!iconditions and dealing wholly independently with the resident and with any II
H 

other person related to the resident (within the meaning of paragraph 2 of Article 

11 
IX (Related Persons)). 1! 

I" I 

'I 
!I 

" 


Article 5 

1; 

1 	 1. Subparagraph 2(a) of Article X (Dividends) of the Convention shall be deleted and 


replaced by the following: 


(a) 5 percent of the gross amount of the dividends ifthe beneficial owner is 

a company which owns at least 10 percent of the voting stock of the company 

paying the dividends (for this purpose, a company that is a resident of a 

Contracting State shall be considered to own the voting stoc:k owned by an 

entity that is considered fiscally transparent under the laws of that State and that 

is not a resident of the Contracting State of which the company paying the 

dividends is a resident, in proportion to the company's ownership interest in that 

entity); 

Paragraph 3 of Article X (Dividends) of the Convention shall be deleted and replaced 


by the following: 


•, 

;, 
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3. For the purposes of this Article, the tenn "dividends" means income 

· ' from shares or other rights, not being debt-claims, participating in profits, as 

well as income that is subjected to the same taxation treatment as income from 

shares under the laws of the State of which the payer is a resident. 

3. Paragraph 4 of Article X (Dividends) of the Convention shall be deleted and replaced 

by the following: 

4. The provisiqns ofparagraph 2 shall not apply ifthe beneficial owner of 

the dividends, being a resident of a Contracting State, carries on, or has carried 

on, business in the other Contracting State of which the company paying the 

dividends is a resident, through a permanent establishment situated therein, and 

the holding in respect of which the dividends are paid is effectively connected to 

such pennanent establishment. In such case, the provisions of Article VII 

(Business Profits) shall apply. 

4. Paragraph 5 of Article X (Dividends) of the Convention shall be amended by deleting 

' • 	 the words "or a fixed base" following the words "effectively connected with a pennanent 

establishment". 

5. Subparagraph 7(c) of Article X (Dividends) of the Convention shall be deleted and 

replaced by the following: 

(c) Subparagraph 2(a) shall not apply to dividends paid by a resident ofthe 

United States that is a Real Estate Investment Trust (REIT), and subparagraph 

2(b) shall apply only if: 

(i) The beneficial owner of the dividends is an individual holding an 

interest of not more than 10 percent in the REIT; 

(ii) The dividends are paid with respect to a class of stock that is 

publicly traded and the beneficial owner of the dividends is a person 

holding an interest ofnot more than 5 percent in any class of the REIT's 
,, 

stock; or 

I 
I 
l 
j 
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ii 
ii 

(iii) The beneficial owner of the dividends is a person holding an 1; 
•I q 

interest of not more than I 0 percent in the REIT and the REIT is '••,., 
1· 

diversified. 

Otherwise, the rate of tax applicable under the domestic law of the United States 

shall apply. Where an estate or testamentary trust acquired its interest in a REIT 

as a consequence of an individual's death, for purposes of this subparagraph the 

estate or trust shall for the five-year period following the death be deemed with 

respect to that interest to be an individual. 

Article 6 

Article XI (Interest) of the Convention shall be deleted and replaced by the following: 

Article XI 

Interest 

I. Interest arising in a Contracting State and beneficially owned by a 


resident of the other Contracting State may be taxed only in that other State. 


2. The term "interest" as used in this Article means income from 

debt-claims of every kind, whether or not secured by mortgage, and whether or 

not carrying a right to participate in the debtor's profits, and in particular, 

income from government securities and income from bonds or debentures, 

including premiums or prizes attaching to such securities, bonds or debentures, 

as well as income assimilated to income from money lent by the taxation laws of 

the Contracting State in which the income arises. However, the term "interest" 

does not include income dealt with in Article X (Dividends). 

3. The provisions ofparagraph I shall not apply if the beneficial owner of 


the interest, being a resident of a Contracting State, carries on, or has carried on, 


business in the other Contracting State in which the interest arises, through a 


permanent establishment situated therein, and the debt-claim in respect of which 


7 
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.---·----·:;::_-·-=-·--:::.:·=-===-====================================;. 

the interest is paid is effectively connected with such permanent establishment. 

In such case the provisions of Article VII (Business Profits) shall apply. 

4. For the purposes ofthis Article, interest shall be deemed to arise in a 

Contracting State when the payer is that State itself, or a political subdivision, 

II,,
:1 
I',, 
1, 

!! 
ii 
l1i; 

'·"· 

local authority or a resident of that State. Where, however, the person paying the 

interest, whether he is a resident of a Contracting State or not, has in a State 

other than that of which he is a resident a permanent establishment in connection 

with which the indebtedness on which the interest is paid was incurred, and such 

interest is borne by such permanent establishment, then such interest shall be 

deemed to arise in the State in which the permanent establishment is situated 

and not in the State of which the payer is a resident. 

5. Where, by reason ofa special relationship between the payer and the 

beneficial owner or between both of them and some other person, the amount of 

the interest, having regard to the debt-claim for which it is paid, exceeds the 

amount which would have been agreed upon by the payer and the beneficial 

owner in the absence of such relationship, the provisions of this Article shall 

apply only to the last-mentioned amount. In such case the excess part of the 

payments shall remain taxable according to the laws of each Contracting State, 

due regard being had to the other provisions of this Convention. 

6. Notwithstanding the provisions ofparagraph 1: 

(a) Interest arising in the United States that is contingent interest of a 

type that does not qualify as portfolio interest under United States law 

may be taxed by the United States but, ifthe beneficial owner of the 

interest is a resident of Canada, the gross amount of the interest may be 

taxed at a rate not exceeding the rate prescribed in subparagraph (b) of 

paragraph 2 of Article X (Dividends); 

~ : 
11 

ii
'II, 

ii 
II , 

(b) Interest arising in Canada that is determined with reference to 

receipts, sales, income, profits or other cash flow of the debtor or a 

related person, to any change in the value of any property of the debtor 

8 




or a related person or to any dividend, partnership distribution or similar 

payment made by the debtor to a related person may be taxed by Canada, 

and according to the laws of Canada, but if the beneficial owner is a resi

dent of the United States, the gross amount of the interest may be taxed 

at a rate not exceeding the rate prescribed in subparagraph (b) of 

paragraph 2 of Article X (Dividends); and 

(c) Interest that is an excess inclusion with respect to a residual 

interest in a real estate mortgage investment conduit may be taxed by 

each State in accordance with its domestic law. 

7. Where a resident of a Contracting State pays interest to a person other 

than a resident of the other Contracting State, that other State may not impose 

any tax on such interest except insofar as it arises in that other State or insofar as 

the debt-claim in respect of which the interest is paid is effectively connected 

with a permanent establishment situated in that other State. 

Article 7 

I. Paragraph 5 of Article XII (Royalties) of the Convention shall be deleted and replaced 

by the following: 

5. The provisions of paragraphs 2 and 3 shall not apply ifthe beneficial 

owner of the royalties, being a resident of a Contracting State, carries on, or has 

carried on, business in the other Contracting State in which the royalties arise, 

through a permanent establishment situated therein, and the right or property in 

respect of which the royalties are paid is effectively connected to such 

permanent establishment. In such case the provisions of Article VII (Business 

Profits) shall apply. 

2. Subparagraph 6(a) of Article XII (Royalties) of the Convention shall be deleted and 

replaced by the following: 

9 



(a) Royalties shall be deemed to arise in a Contracting State when the payer 

is a resident of that State. Where, however, the person paying the royalties, 

whether he is a resident of a Contracting State or not, ~as in a State a permanent 

establishment in connection with which the obligation to pay the royalties was 

incurred, and such royalties are borne by such permanent establishment, then 

such royalties shall be deemed to arise in the State in which the permanent 

establishment is situated and not in any other State of which the payer is a 

resident; and 

3. Paragraph 8 of Article XII (Royalties) of the Convention shall be amended by deleting 

the words "or a fixed base" following the words '•effectively connected with a permanent 

establishment". 

Article 8 

1. Paragraph 2 of Article XIII (Gains) of the Convention shall be deleted and replaced by 

the following: 

''2. Gains from the alienation of personal property forming part of the ,, 
p
ii 

business property of a permanent establishment which a resident of a ·1 
ii
I, 

Contracting State has or had (within the twelve-month period preceding the date ii 
H 

of alienation) in the other Contracting State, including such gains from the " i ~ 
jlalienation of such a permanent establishment, may be taxed in that other State. q 

2. Paragraph 5 of Article XIII (Gains) of the Convention shall be deleted and replaced by 

the following: 

5. The provisions of paragraph 4 shall not affect the right of a Contracting 

State to levy, according to its domestic law, a tax on gains from the alienation of 

any property derived by an individual who is a resident of the other Contracting 

State if: 

10 
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Ii 

•
j
I 
:

.I
·1 

(a) The individual was a resident of the first-mentioned State: Iill 
(i) For at least 120 months during any period of20 L 
consecutive years preceding the alienation of the property; and 

(ii) At any time during the 10 years immediately preceding 

the alienation of the property; and 

(b) The property (or property for which such property was 

substituted in an alienation the gain on which was not recognized for the 

purposes of taxation in the first-mentioned State): 

(i) Was owned by the individual at the time the individual 

ceased to be a resident of the first-mentioned State; and 

(ii) Was not a property that the individual was treated as 

having alienated by reason of ceasing to be a resident of the 

first-mentioned State and becoming a resident of the other 

Contracting State. 

3. Paragraph 7 of Article XIII (Gains) of the Convention shall be deleted and replaced by 

the following: 

7. Where at any time an individual is treated for the purposes of taxation by 

a Contracting State as having alienated a property and is taxed in that State by 

reason thereof, the individual may elect to be treated for the purposes of taxation 

in the other Contracting State, in the year that includes that time and all 

subsequent years, as ifthe individual had, immediately before that time, sold 

and repurchased the property for an.amount equal to its fair market value at that 

time. 

4. Subparagraph 9(c) of Article XIII (Gains) of the Convention shall be amended by 

deleting the words "or pertained to a fixed base" following the words "permanent 

establishment". 

11 




II 
I 

Article 9 

Article XIV (Independent Personal Services) of the Convention shall be deleted and the 

Isucceeding Articles shall not be renumbered. 

.I 

I
•

Article 10 

1. The title of Article XV (Dependent Personal Services) of the Convention shall be II
ii.,

deleted and replaced by "Income from Employment". L 
II
·1 

2. Paragraphs 1 and 2 of renamed Article XV (Income from Employment) of the I: 
'· !Convention shall be deleted and replaced by the following: ! 

i 
I 

1. Subject to the provisions of Articles XVIII (Pensions and Annuities) and II 
I 

XIX (Government Service), salaries, wages and other remuneration derived by a ii 
resident of a Contracting State in respect of an employment shall be taxable only 	 !! 

11in that State unless the employment is exercised in the other Contracting State. If 

the employment is so exercised, such remuneration as is derived therefrom may 11 

11be taxed in that other State. 11 

H2. Notwithstanding the provisions of paragraph 1, remuneration derived by H
l! 
p

a resident of a Contracting State in respect of an employment exercised in the I! 
'i 

other Contracting State shall be taxable only in the first-mentioned State if: !1 

II
11(a) Such remuneration does not exceed ten thousand dollars 

($10,000) in the currency of that other State; or 

(b) The recipient is present in that other State for a period or periods 
11 

not exceeding in the aggregate 183 days in any twelve-month period d q 
commencing or ending in the fiscal year concerned, and the 	 11 

Ii 
remuneration is not paid by, or on behalf of, a person who is a resident of II 

IIthat other State and is not borne by a permanent establishment in that 

other State. I 
I

_Ji 
12 



Article 11 

1. Paragraph 1 of Article XVI (Artistes and Athletes) shall be amended by deleting the 

words "XIV (Independent Personal Services)" following the words "Notwithstanding the 

provisions of Articles" and replacing them with the words "VII (Business Profits)" and by 

deleting the words "XV (Dependent Personal Services)" and replacing them with the words 

"'XV (Income from Employment)". 

2. Paragraph 2 of Article XVI (Artistes and Athletes) shall be amended by deleting the 

words "XIV (Independent Personal Services)" following the words "notwithstanding the 

provisions of Articles VII (Business Profits)," and by deleting the words "XV (Dependent 

Personal Services)" and replacing them with the words "XV (Income from Employment)". 

3. Paragraph 4 of Article XVI (Artistes and Athletes) shall be amended by deleting the 

words "XIV (Independent Personal Services)" following the words "Notwithstanding the 

provisions of Articles'.' and replacing them with the words "VII (Business Profits)" and by 

Jeleting the words "(Dependent Personal Services)" in both places they appear in the paragraph 

and replacing them with the words "(Income from Employment)". 

Article 12 

Article XVII (Withholding of Taxes in Respect of Personal Services) of the Convention shall 

be deleted and the succeeding Articles shall not be renumbered. 

Article 13 

1. Paragraphs 3 and 4 of Article XVIII (Pensions and Annuities) of the Convention shall 

be deleted and replaced by the following: 

3. For the purposes of this Convention: 

13 
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(a) The term "pensions" includes any payment under a 

superannuation, pension or other retirement arrangement, Armed Forces 

retirement pay, war veterans pensions and allowances and amounts paid 

,1 

ii 
1•
ii 

Ii 
Ii 
~ ! 
i• 

under a sickness, accident or disability plan, but does not include 

payments under an income-averaging annuity contract or, except for the 

purposes of Article XIX (Government Service), any benefit referred to in 

paragraph 5; and 

(b) The term "pensions" also includes a Roth IRA, within the 

meaning of section 408A of the Internal Revenue Code, or a plan or 

arrangement created pursuant to legislation enacted by a Contracting 

State after September 21, 2007 that the competent authorities have 

agreed is similar thereto. Notwithstanding the provisions of the 

preceding sentence, from such time that contributions have been made to 

the Roth IRA or similar plan or arrangement, by or for the benefit of a 

resident of the other Contracting State (other than rollover contributions 

from a Roth IRA or similar plan or arrangement described in the 

previous sentence that is a pension within the meaning of this 

subparagraph), to the extent ofaccretions from such time, such Roth IRA 

or similar plan or arrangement shall cease to be considered a pension' for 
.. 
d 

purposes of the provisions of this Article. 

4. For the purposes of this Convention: 

(a) The term "annuity" means a stated sum paid periodically at stated 

times during life or during a specified number of years, under an 

obligation to make the payments in return for adequate and full 

consideration (other than services rendered), but does not include a 

payment that is not a periodic payment or any annuity the cost of which 

was deductible for the purposes of taxation in the Contracting State in 

which it was acquired; and 

11,, 
!1 
'1!: 
II,, 
!I 

;:::.:::. ·-----:.:·.::--:::-.::-·:..=::.::.:=.::==:::::::::::.======================-===========-l~l 
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(b) An annuity or other amount paid in respect of a life insurance or 

annuity contract (including a withdrawal in respect of the cash value 

thereof) shall be deemed to arise in a Contracting State ifthe person 

paying the annuity or other amount (in this subparagraph referred to as 

the "payer") is a resident of that State. However, ifthe payer, whether a 

resident of a Contracting State or not, has in a State other than that of 

which the payer is a resident a permanent establishment in connection 

with which the obligation giving rise to the annuity or other amount was 

incurred, and the annuity or other amount is borne by the permanent 

establishment, then the annuity or other amount shall be deemed to arise 

in the State in which the permanent establishment is situated and not in 

the State of which the payer is a resident. 

2. Paragraph 7 of Article XVIII (Pensions and Annuities) of the Convention shall be 

deleted and replaced by the following: 

7. A natural person who is a citizen or resident of a Contracting State and a 

beneficiary of a trust, company, organization or other arrangement that is a 

resident of the other Contracting State, generally exempt from income taxation 

in that other State and operated exclusively to provide pension or employee 

benefits may elect to defer taxation in the first-mentioned State, subject to rules 

established by the competent authority of that State, with respect to any income 

accrued in the plan but not distributed by the plan, until such time as and to the 

extent that a distribution is made from the plan or any plan substituted therefor. 

3. Article XVIII (Pensions and Annuities) of the Convention shall be amended by adding 

the following paragraphs: 

8. Contributions made to, or benefits accrued under, a qualifying retirement 

plan in a Contracting State by or on behalf of an individual shall be deductible 

or excludible in computing the individual's taxable income in the other 

Contracting State, and contributions made to the plan by the individual's 

15 




employer shall be allowed as a deduction in computing the employer's profits in 

that other State, where: 

(a) The individual performs services as an employee in that other 


State the remuneration from which is taxable in that other State; 


(b) The individual was participating in the plan (or another similar 

plan for which this plan was substituted) immediately before the 

individual began performing the services in that other State; 

(c) The individual was not a resident of that other State immediately 

before the individual began performing the services in that other State; 

(d) The individual has performed services in that other State for the 

same employer (or a related employer) for no more than 60 of the 120 

months preceding the individual's current taxation year; 

(e) The contributions and benefits are attributable to the services 

performed by the individual in that other State, and are made or accrued 

during the period in which the individual performs those services; and 

(f) With respect to contributions and benefits that are attributable to 

services performed during a period in the individual's current taxation 

year, no contributions in respect of the period are made by or on behalf 

of the individual to, and no services performed in that other State during 

the period are otherwise taken into account for purposes of determining 

the individual's entitlement to benefits under, any plan that would be a 
:I 
~ . 

qualifying retirement plan in that other State ifparagraph 15 of this "I 

i1 
Article were read without reference to subparagraphs (b) and (c) of that :i 

p 
" paragraph. 'I
ii 
1·· 

i!This paragraph shall apply only to the extent that the contributions or benefits 1! 
1' 

would qualify for tax relief in the first-mentioned State ifthe individual was a d 
i 

l 
Iresident of and performed the services in that State. ' 

I 

I
i: 

•-·..-----v7-~------·---·---------------••• ·- --·- . -·-~ 11I 
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9. For the purposes of United States taxation, the benefits granted under 

paragraph 8 to a citizen of the United States shall not exceed the benefits that 

would be allowed by the United States to its residents for contributions to, or 

benefits otherwise accrued under, a generally corresponding pension or 

retirement plan established in and recognized for tax purposes by the United 


States. 


10. Contributions made to, or benefits accrued under, a qualifying retirement 

plan in a Contracting State by or on behalf of an individual who is a resident of 

the other Contracting State shall be deductible or excludible in computing the 

individual's taxable income in that other State, where: 

(a) The individual performs services as an employee in the first-

mentioned state the remuneration from which is taxable in that State and 

is borne by an employer who is a resident of that State or by a permanent 

establishment which the employer has in that State; and 

(b) The contributions and benefits are attributable to those services 

and are made or accrued during the period in which the individual 

performs those services. 

This paragraph shall apply only to the extent that the contributions or benefits 

qualify for tax relief in the first-mentioned State. I 

1i 

11 

11. For the purposes of Canadian taxation, the amount of contributions I! 
otherwise allowed as a deduction under paragraph 10 to an individual for a I'I 

ptaxation year shall not exceed the individual's deduction limit under the law of 

Canada for the year for contributions to registered retirement savings plans I' 
!,I 

remaining after taking into account the amount of contributions to registered 	 t' 
11
,I 

retirement savings plans deducted by the individual under the law of Canada for ii 

'I 
the year. The amount deducted by an individual under paragraph 1 O for a 	 'I 

11 
11

taxation year shall be taken into account in computing the individual's deduction II 
'i 
: 
' 

! 
__J

I 
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r 	 :
 
1l" limit under the law of Canada for subsequent taxation years for contributions to I1 

!
0 

li 
· registered retirement savings plans. 	 ; i 

12. For the purposes of United States taxation, the benefits granted under 

d

ll
l, 

paragraph 10 shall not exceed the benefits that would be allowed by the United ll 
States to its residents for contributions to, or benefits otherwise accrued under, a 1! 

I!generally corresponding pension or retirement plan established in and 
1·,Irecognized for tax purposes by the United States. For purposes of determining 

Ii 
an individual's eligibility to participate in and receive tax benefits with respect to 	 I. 

11 
a pension or retirement plan or other retirement arrangement established in and 	 I! 

L 
recognized for tax purposes by the United States, contributions made to, or 	 i!

1: 
IIbenefits accrued under, a qualifying retirement plan in Canada by or on behalfof 	 'I 

11 
the individual shall be treated as contributions or benefits under a generally 1!

,I 
!; 

corresponding pension or retirement plan established in and recognized for tax ii
1:., 

purposes by the United States. 

13. Contributions made to, or benefits accrued under, a qualifying retirement 

plan in Canada by or on behalf of a citizen of the United States who is a resident 

of Canada shall be deductible or excludible in computing the citizen's taxable 

income in the United States, where: 

(a) The citizen performs services as an employee in Canada the 

remuneration from which is taxable in Canada and is borne by an 

employer who is a resident of Canada or by a permanent 

establishment which the employer has in Canada; and 

(b) The contributions and benefits are attributable to those 

services and are made or accrued during the period in which the 

citizen performs those services. 

This paragraph shall apply only to the extent that the contributions or benefits •! 

qualify for tax relief in Canada. I! 
14. The benefits granted under paragraph 13 shall not exceed the benefits 	 1 

11
I 

----that~ould be fillowod by tho Unitod Sbte, to i1' '"iolen1' fo<0ontributions to, 

-·· -- ,-#,---_. --._.... ·---·----·-·.:.=.:===.:.=:.=.:=====~'I]
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ii 
,1 

ii 
,l 

,i
or benefits otherwise accrued under, a generally corresponding pension or ,,,, 


I' 

retirement plan established in and recognized for tax purposes by the United I " 


.! 

i 

States. For purposes of determining an individual's eligibility to participate in 	 !! 
;. 

and receive tax benefits with respect to a pension or retirement plan or other 

retirement arrangement established in and recognized for tax purposes by the 

United States, contributions made to, or benefits accrued under, a qualifying 

retirement plan in Canada by or on behalf of the individual shall be treated as 

contributions or benefits under a generally corresponding pension or retirement 

,,plan established in and recognized for tax purposes by the United States. 
" j 

,1 

15. For purposes of paragraphs 8 to 14, a qualifying retirement plan in a 	 ii 
< I 

n 
Contracting State means a trust, company, organization or other arrangement: 	 i' 

ll 

Ii 
(a) That is a resident of that State, generally exempt from 

income taxation in that State and operated primarily to provide 

pension or retirement benefits; 

(b) That is not an individual arrangement in respect of which the ,.
:i 
•"individual's employer has no involvement; and 	 d 

(c) Which the competent authority of the other Contracting State 


agrees generally corresponds to a pension or retirement plan established i:,• 
" 


in and recognized for tax purposes by that other State .. 


.. 	 16. For purposes of this Article, a distribution from a pension or retirement 

plan that is reasonably attributable to a contribution or benefit for which a ,, 
'i 

benefit was allowed pursuant to paragraph 8, I 0 or 13 shall be deemed to arise r,! 
!! 

in the Contracting State in which the plan is established. ii 
q 

17. 	 Paragraphs 8 to 16 apply, with such modifications as the circumstances d 

11 
JI 

require, as though the relationship between a partnership that carries on a ·1 
I ~ 

I 

business, and an individual who is a member of the partnership, were that of 

11
employer and employee. :1 

!I 
:1 

!1 

Ji
11 
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Article 14 

Article XIX (Government Service) of the Convention shall be amended by deleting the words 

··XIV (Independent Personal Services)" and replacing them with the words "VII (Business 

Profits)" and by deleting the words "XV (Dependent Personal Services)" and replacing them 

with the words "XV (Income from Employment)". 

Article 15 

Article XX (Students) of the Convention shall be deleted and replaced by the following: 

Payments received by an individual who is a student, apprentice, or business 

trainee, and is, or was immediately before visiting a Contracting State, a resident 

of the other Contracting State, and who is present in the first-mentioned State for 

the purpose of the individual's full-time education or full-time training, shall not 

be taxed in that State, provided that such payments arise outside that State, and 

are for the purpose of the maintenance, education or training of the individual .. 

The provisions of this Article shall apply to an apprentice or business trainee 

only for a period of time not exceeding one year from the date the individual first 

arrives in the first-mentioned State for the purpose of the individual's training. 

Article 16 

! . Paragraphs 4, 5 and 6 of Article XXI (Exempt Organizations) of the Convention shall 

oe renumbered as paragraphs 5, 6 and 7 respectively. 

Paragraphs I through 3 of Article XXI (Exempt Organizations) of the Convention shall 

<><: deleted and replaced by the following four paragraphs: 

1. Subject to the provisions of paragraph 4, income derived by a religious, 

scientific, literary, educational or charitable organization shall be exempt from 

-=·=··-=-~·=====.:...:-=-~·-·=-=-=================-
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q
\.,,

tax in a Contracting State if it is resident in the other Contracting State, but only 
II 

to the extent that such income is exempt from tax in that other State. p 

2. Subject to the provisions of paragraph 4, income referred to in Articles X 1'
1! 
ii(Dividends) and XI (Interest) derived by a trust, company, organization or other ii.,
I, 

arrangement that is a resident of a Contracting State, generally exempt from q
!! 

income taxation in a taxable year in that State and operated exclusively to I!'~ 
administer or provide pension, retirement or employee benefits shall be exempt I.! 

from income taxation in that taxable year in the other Contracting State. 

3. Subject to the provisions of paragraph 4, income referred to in Articles X 

(Dividends) and XI (Interest) derived by a trust, company, organization or other 

arrangement that is a resident of a Contracting State, generally exempt from 

income taxation in a taxable year in that State and operated exclusively to earn 

income for the benefit of one or more of the following: 

(a) An organization referred to in paragraph 1 ; or 

(b) A trust, company, organization or other arrangement 

referred to in paragraph 2; 


shall be exempt from income taxation in that taxable year in the other 


Contracting State. 


4. The provisions ofparagraphs 1, 2 and 3 shall not apply with respect to 

the income of a trust, company, organization or other arrangement from carrying 

on a trade or business or from a related person other than a person referred to in 

paragraphs 1, 2 or 3. 

Article 17 

Article XXII (Other Income) of the Convention shall be amended by adding the following 

y.u-agraph: 

21 
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11 
'1
1, 
'I 

4. Notwithstanding the provisions of paragraph 1, compensation derived by 

a resident of a Contracting State in respect of the provision of a guarantee of I 

.I
indebtedness shall be taxable only in that State, unless such compensation is ,, 

I
business profits attributable to a permanent establishment situated in the other 

Contracting State, in which case the provisions of Article VII (Business Profits) 

shall apply. 

Article 18 

Paragraph 2 of Article XXIII (Capital) of the Convention shall be amended by deleting the 


;hrase ",or by personal property pertaining to a fixed base available to a resident of a 


( 0ntracting State in the other Contracting State for the purpose of performing independent 


:;iersonal services,". 


Article 19 

'.J.bparagraph 2(b) of Article XXIV (Elimination of Double Taxation) of the Convention shall 


~ Jeleted and replaced with the following: 


(b) In the case of a company which is a resident of Canada owning at least 

10 percent of the voting stock ofa company which is a resident of the United 

States from which it receives dividends in any taxable year, Canada shall allow 

as a credit against the Canadian tax on income the appropriate amount of income 

tax paid or accrued to the United States by the second company with respect to 

the profits out of which the dividends are paid. 

---~--
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Article 20 

I. Paragraph 1 of Article XXV (Non-Discrimination) of the Convention shall be deleted 

and replaced by the following: 

1. Nationals of a Contracting State shall not be subjected in the other 

Contracting State to any taxation or any requirement connected therewith that is 

more burdensome than the taxation and connected requirements to which 

nationals of that other State in the same circumstances, particularly with respect 

to taxation on worldwide income, are or may be subjected. This provision shall 

also apply to individuals who are not residents of one or both of the Contracting 

States. 

Paragraph 2 of Article XXV (Non-Discrimination) of the Convention shall be deleted, 

J.nd paragraphs 3 to 10 of Article XXV shall be renumbered accordingly. 

1! 

.). Renumbered paragraph 3 of Article XXV (Non-Discrimination) of the Convention shall :i 
be amended by deleting the words "Article XV (Dependent Personal Services)" and replacing I! 

,1
I 

~ ! 

them with the words "Article XV (Income from Employment)". 
~ ' 

:i 
11 
!1 
Ii 
'I
Ir 

Article 21 

Paragraph 6 of Article XXVI (Mutual Agreement Procedure) of the Convention shall be " ,, 
q

..:ekted and replaced by the following: ,,.. 
j, 

6. Where, pursuant to a mutual agreement procedure under this Article, the i! 
d 

competent authorities have endeavored but are unable to reach a complete ~ I
I! 

agreement in a case, the case shall be resolved through arbitration conducted in ii 

!I 
the manner prescribed by, and subject to, the requirements of paragraph 7 and II.I 

:I 
any rules or procedures agreed upon by the Contracting States by notes to be 11 

exchanged through diplomatic channels, if: lll
I 

I 


JI 
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ii 
,1

(a) 	 Tax returns have been filed with at least one of the Contracting 

'.iStates with respect to the taxable years at issue in the case; 
I'. 
ii(b) The case: 	 .~ 

(i) Is a case that: 

(A) Involves the application of one or more Articles 

that the competent authorities have agreed in an exchange 

of notes shall be the subject of arbitration; and 

(B) Is not a particular case that the competent 

authorities agree, before the date on which arbitration 

proceedings would otherwise have begun, is not suitable 

for determination by arbitration; or 

(ii) Is a particular case that the competent authorities agree is 

suitable for determination by arbitration; and 

(c) All concerned persons agree according to the provisions of 


subparagraph 7(d). 


7. For the purposes of paragraph 6 and this paragraph, the following rules 

and definitions shall apply: 

(a) The term "concerned person" means the presenter of a case to a 


competent authority for consideration under this Article and all other 


persons, if any, whose tax liability to either Contracting State may be 


directly affected by a mutual agreement arising from that consideration; 


(b) The "commencement date" for a case is the earliest date on 

which the information necessary to undertake substantive consideration 

for a mutual agreement has been received by both competent authorities; 

(c) Arbitration proceedings in a case shall begin on the later of: 

(i) Two years after the commencement date of that case, 

unless both competent authorities have previously agreed to a 

different date, and 
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'1 

Ii 

ii 
'I 

11(ii) The earliest date upon which the agreement required by 

subparagraph (d) has been received by both competent II 
II 

authorities; III 

11(d) The concerned person(s), and their authorized representatives or 11 
1! 

agents, must agree prior to the beginning of arbitration proceedings not !j 
'I 
Ito disclose to any other person any information received during the ii' 

11course of the arbitration proceeding from either Contracting State or the 
11 

arbitration board, other than the determination of such board; 11 

(e) Unless a concerned person does not accept the determination of ii,, 
1'an arbitration board, the determination shall constitute a resolution by 	 ;I,. 

mutual agreement under this Article and shall be binding on both I,,~ 
IiContracting States with respect to that case; and Ii 
1f 

(t) For purposes of an arbitration proceeding under paragraph 6 and ii 
Ii

this paragraph, the members of the arbitration board and their staffs shall 

I!be considered "persons or authorities" to whom information may be 

disclosed under Article XXVII (Exchange oflnformation) of this II 
Convention. 	 II 

,,ii 
;; 

ii.,Article 22 '1 
fl 

If,II. Subparagraph 8(a) of Article XXVI A (Assistance in Collection) of the Convention 
'I,,I· ,,

shall be deleted and replaced by the following: 
;! 
:I
:1

(a) Where the taxpayer is an individual, the revenue claim relates either to a !1 
I' ,.•I 

II 
,,taxable period in which the taxpayer was a citizen of the requested State or, if ·' 

the taxpayer became a citizen of the requested State at any time before Ii 
November 9, 1995 and is such a citizen at the time the applicant State applies for 

11 

collection of the claim, to a taxable period that ended before November 9, 1995; '1 
and 	 !1 

'I
Ii 
Ii 

I 1:•I 
L 

!i 
--'j 

25 




2. Paragraph 9 of Article XXVI A (Assistance in Collection) of the Convention 

shall be deleted and replaced by the following: 

9. Notwithstanding the provisions of Article II (Taxes Covered), the 

provisions of this Article shall apply to all categories of taxes collected, and to 

contributions to social security and employment insurance premiums levied, by 

or on behalf of the Government of a Contracting State. 

Article 23 
•,i 

I 

·1 
Article XXVII (Exchange of Information) of the Convention shall be deleted and replaced by 

'· the following: 
:1,,,. 
'I 

Article XXVII 

Exchange of Information 
lt 
Ii 

1. The competent authorities of the Contracting States shall exchange such 'i'· !
1, 

information as may be relevant for carrying out the provisions of this 

Convention or of the domestic laws of the Contracting States concerning taxes 

to which this Convention applies insofar as the taxation thereunder is not 

contrary to this Convention. The exchange of information is not restricted by 

Article I (Personal Scope). Any information received by a Contracting State 

shall be treated as secret in the same manner as information obtained under the 

taxation laws of that State and shall be disclosed only to persons or authorities 
d.,..(including courts and administrative bodies) involved in the assessment or 

collection of, the administration and enforcement in respect of, or the 

determination of appeals in relation to the taxes to which this Convention 

applies or, notwithstanding paragraph 4, in relation to taxes imposed by a 

political subdivision or local authority of a Contracting State that are 

substantially similar to the taxes covered by this Convention under Article II 

(Taxes Covered). Such persons or authorities shall use the information only for 
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such purposes. They may disclose the information in public court proceedings or 

in judicial decisions. The competent authorities may release to an arbitration 

board established pursuant to paragraph 6 of Article XXVI (Mutual Agreement 

Procedure) such information as is necessary for carrying out the arbitration 

procedure; the members of the arbitration board shall be subject to the 

limitations on disclosure described in this Article. 

2. If information is requested by a Contracting State in accordance with this 

Article, the other Contracting State shall use its information gathering measures 

to obtain the requested information, even though that other State may not need 

such information for its own tax purposes. The obligation contained in the 

preceding sentence is subject to the limitations ofparagraph 3 but in no case 

shall such limitations be construed to permit a Contracting State to decline to 

supply information because it has no domestic interest in such information. 

3. In no case shall the provisions of paragraph 1and2 be construed so as to 

impose on a Contracting State the obligation: 

(a) To carry out administrative measures at variance with the laws 

and administrative practice of that State or of the other Contracting State; 

(b) To supply information which is not obtainable under the laws or 

in the normal course of the administration of that State or of the other 

Contracting State; or 

(c) To supply information which would disclose any trade, business, 

industrial, commercial or professional secret or trade process, or 

information the disclosure of which would be contrary to public policy 

(ordre public). 

4. For the purposes of this Article, this Convention shall apply, 

notwithstanding the provisions of Article II (Taxes Covered): 

(a) To all taxes imposed by a Contracting State; and 

1·,q 
:I 
'I
11 
'I 

:1 
!1 

n 
i! 
Li •! 
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(b) To other taxes to which any other provision of this Convention 

applies, but only to the extent that the information may be relevant for 

the purposes of the application of that provision. 

5. In no case shall the provisions of paragraph 3 be construed to permit a 

Contracting State to decline to supply information because the information is 

held by a bank, other financial institution, nominee or person acting in an 

agency or a fiduciary capacity or because it relates to ownership interests in a 

person. 

6. If specifically requested by the competent authority of a Contracting 

State, the competent authority of the other Contracting State shall provide 

information under this Article in the form of depositions of witnesses and 

authenticated copies of unedited original documents (including books, papers, 

statements, records, accounts, and writings). 

7. The requested State shall allow representatives of the requesting State to 

enter the requested State to interview individuals and examine books and 

records with the consent of the persons subject to examination. 

Article 24 

I. Paragraph 2 of Article XXIX (Miscellaneous Rules) of the Convention shall be deleted 

and replaced by the following: 

2. 	 (a) Except to the extent provided in paragraph 3, this Convention 

shall not affect the taxation by a Contracting State of its residents (as 

determined under Article IV (Residence)) and, in the case of the United 

States, its citizens and companies electing to be treated as domestic 

corporations. 

(b) Notwithstanding the other provisions of this Convention, a 

former citizen or former long-term resident of the United States, may, for 
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the period of ten years following the loss of such status, be taxed in 

accordance with the laws of the United States with respect to income 

from sources within the United States (including income deemed under 

the domestic law of the United States to arise from such sources). 

2. Subparagraph 3(a) of Article XXIX (Miscellaneous Rules) shall be deleted and replaced 

by the following: 

(a) Under paragraphs 3 and 4 of Article IX (Related Persons), 

paragraphs 6 and 7 of Article XIII (Gains), paragraphs 1, 3, 4, 5, 6(b), 7, 

8, 10 and 13 of Article XVIII (Pensions and Annuities), paragraph 5 of 

Article XXIX (Miscellaneous Rules), paragraphs 1, 5, and 6 of Article 

XXIX B (Taxes Imposed by Reason of Death), paragraphs 2, 3, 4, and 7 il,, 
n 

of Article XXIX B (Taxes Imposed by Reason of Death) as applied to I' 

H 
estates of persons other than former citizens referred to in paragraph 2 of 

this Article, paragraphs 3 and 5 of Article XXX (Entry into Force), and 

Articles XIX (Government Service), XXI (Exempt Organizations), 
I, 

XXIV (Elimination of Double Taxation), XXV (Non-Discrimination) ' !! 

and XXVI (Mutual Agreement Procedure); 

Article 25 

Article XXIX A (Limitation on Benefits) of the Convention shall be deleted and replaced by 

the following: 

Article XXIX A 

Limitation on Benefits 

'1. For the purposes of the application of this Convention by a Contracting 
,,,:

I 

'' State, 

(a) a qualifying person shall be entitled to all of the benefits of this 

Convention; and 
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(b) except as provided in paragraphs 3, 4 and 6, a person that is 


not a qualifying person shall not be entitled to any benefits of this 


Convention. 


2. 	 For the purposes of this Article, a qualifying person is a resident of 

a Contracting State that is: 

(a) 	 a natural person; 

(b) a Contracting State or a political subdivision or local authority 

thereof, or any agency or instrumentality of any such State, subdivision 

or authority; 

(c) a company or trust whose principal class of shares or units (and 


any disproportionate class of shares or units) is primarily and regularly 

,,.

traded on one or more recognized stock exchanges; 
I· 
,; 

(d) a company, if five or fewer persons each of which is a company 


or trust referred to in subparagraph ( c) own directly or indirectly more 


than 50 percent of the aggregate vote and value of the shares and more 


than 50 percent of the vote and value of each disproportionate class of 


shares (in neither case including debt substitute shares), provided that 


each company or trust in the chain of ownership is a qualifying person; 


(e) 	 (i) a company, 50 percent or more of the aggregate vote and 

value of the shares of which and 50 percent or more of the vote 

and value of each disproportionate class of shares (in neither case 

including debt substitute shares) of which is not owned, directly 

or indirectly, by persons other than qualifying persons; or 

(ii) a trust, 50 percent or more of the beneficial interest in 

which and 50 percent or more of each disproportionate interest in 11 
11which, is not owned, directly or indirectly, by persons other than L 

qualifying persons; 

dI'
q 

H 
iJ 
I 
! 
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where the amount of the expenses deductible from gross income (as 

determined in the State of residence of the company or trust) that are 

paid or payable by the company or trust, as the case may be, for its 

;1 preceding fiscal period (or, in the case of its first fiscal period, that 

I· period) directly or indirectly, to persons that are not qualifying persons is i; 

Jess than 50 percent of its gross income for that period; 

I: 
(f) an estate; 

(g) a not-for-profit organization, provided that more than half of the 

beneficiaries, members or participants of the organization are qualifying 

persons; 

ii
(h) a trust, company, organization or other arrangement described in !l 

II 

paragraph 2 ofArticle XXI (Exempt Organizations) and established for 11 
' iithe purpose of providing benefits primarily to individuals who are q 
!I,,qualifying persons, or persons who were qualifying persons within the 

five preceding years; or 

(i) a trust, company, organization or other arrangement described in 

paragraph 3 of Article XXI (Exempt Organizations) provided that the 

beneficiaries of the trust, company, organization or other arrangement 

are described in subparagraph (g) or (h). 

3. Where a person is a resident of a Contracting State and is not a 

qualifying person, and that person, or a person related thereto, is engaged in the 

active conduct of a trade or business in that State (other than the business of 

making or managing investments, unless those activities are carried on with 

customers in the ordinary course of business by a bank, an insurance company, a 

registered securities dealer or a deposit-taking financial institution), the benefits 

of this Convention shall apply to that resident person with respect to income 

derived from the other Contracting State in connection with or incidental to that 

trade or business (including any such income derived directly or indirectly by 

that resident person through one or more other persons that are residents of that 
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other State), but only ifthat trade or business is substantial in relation to the 

activity carried on in that other State giving rise to the income in respect of 

which benefits provided under this Convention by that other State are claimed. 

4. A company that is a resident of a Contracting State shall also be entitled 

to the benefits of Articles X (Dividends), XI (Interest) and XII (Royalties) if: 

(a) Its shares that represent more than 90 percent of the aggregate 

vote and value of all of its shares and at least 50 percent of the vote and 

value of any disproportionate class of shares (in neither case including 

debt substitute shares) are owned, directly or indirectly, by persons each 

of whom is a qualifying person or a person who: ij 
' 

H 
(i) Is a resident of a country with which the other Contracting !I 
State has a comprehensive income tax convention and is entitled i 

I ~ 
'· 

to all of the benefits provided by that other State under that 

convention; 

(ii) Would qualify for benefits under paragraphs 2 or 3 if that 

person were a resident of the first-mentioned State (and, for the 

purposes of paragraph 3, if the business it carried on in the 

country of which it is a resident were carried on by it in the first-

mentioned State); and 

(iii) Would be entitled to a rate of tax in the other Contracting 

State under the convention between that person's country of 

residence and that other State, in respect of the particular class of 

income for which benefits are being claimed under this 

~ Convention, that is at least as low as the rate applicable under this 

l: Convention; and 

J *' 
lb) The amount of the expenses deductible from gross income (as 

~..•.,.· determined in the company's State ofresidence) that are paid or payable 
~· 

f' by the company for its preceding fiscal period (or, in the case of its first 
11~ 
1, tiscal period, that period) directly or indirectly to persons that are not 
t' 

·····--- ---
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qualifying persons is less than 50 percent of the company's gross 

income for that period. 

5. For the purposes of this Article, 

(a) The term "debt substitute share" means: 

(i) A share described in paragraph (e) of the definition "term 

preferred share" in the Income Tax Act, as it may be amended 

from time to time without changing the general principle thereof; 

and 

(ii) Such other type of share as may be agreed upon by the 

competent authorities of the Contracting States. 

(b) The term "disproportionate class of shares" means any class of 

shares of a company resident in one of the Contracting States that entitles 

the shareholder to disproportionately higher participation, through 

dividends, redemption payments or otherwise, in the t:arnings generated 

in the other State by particular assets or activities of the company; 

(c) The term "disproportionate interest in a trust" means any interest 

in a trust resident in one of the Contracting States that entitles the interest 

holder to disproportionately higher participation in, or claim to, the 

earnings generated in the other State by particular assets or activities of 

the trust; 

(d) The term "not-for-profit organization" of a Contracting State 

means an entity created or established in that State and that is, by reason 

of its not-for-profit status, generally exempt from income taxation in that 

State, and includes a private foundation, charity, trade union, trade 

association or similar organization; 

(e) The term "principal class of shares" of a company means the 

ordinary or common shares of the company, provided that such class of 

shares represents the majority of the voting power and value of the 
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company. Ifno single class of ordinary or common shares represents the 

majority of the aggregate voting power and value of the company, the 

"principal class of shares" are those classes that in the aggregate 
' " represent a majority of the aggregate voting power and value of the 

i' 
company; and 

(f) The term "recognized stock exchange" means: 

(i) The NASDAQ System owned by the National 

Association of Securities Dealers, Inc. and any stock exchange 

registered with the Securities and Exchange Commission as a 

national securities exchange for purposes of the Securities 

Exchange Act of 1934; 

(ii) Canadian stock exchanges that are "prescribed stock 

exchanges" or "designated stock exchanges" under the 

Income Tax Act; and 

(iii) Any other stock exchange agreed upon by the Contracting 

States in an exchange of notes or by the competent authorities of 

the Contracting States. 

6. Where a person that is a resident of a Contracting State is not entitled 

under the preceding provisions of this Article to the benefits provided under this 

Convention by the other Contracting State, the competent authority of that other 

State shall, upon that person's request, determine on the basis of all factors 

including the history, structure, ownership and operations of that person 

whether: 

(a) Its creation and existence did not have as a principal purpose the 

obtaining of benefits under this Convention that would not otherwise be 

available; or 

(b) It would not be appropriate, having regard to the purpose of 

this Article, to deny the benefits of this Convention to that person. 

i'd 
I 

H 
•I 
H 
i! 
11 

'I!·
ii 

!I
:i 
p
d 
I, 
1, 

Ii 
'· 

:1 
H 
.1 

..,, 
'• 

\',. 
p,..,
:1 
Ii 
'!
Ii 
;. 
" n 
!I 
'' '•
ii 
I1: 
Ii 

I! 
I· 

1: 
,; 
:i 
!. 
j' 
I',, 
i!,, 
:1:; 
,, i< 
d 

:; 
" !' 
11 
.,•' 
!I,, 
11 
:1 
!j
I· .11 J 

ii 
11 

1 
I 
,, 
~ll • 

ij j 
!1 
I 

I 

1. 


34 

I 



• ~' -- • W• - -~-- ~·--··-• - -~·-----·-----·-- .,____________ ~·------·--- -···• 

ii 

ii 
:1The person shall be granted the benefits of this Convention by that other State ·1 

where the competent authority determines that subparagraph (a) or (b) applies. ! 

7. It is understood that this Article shall not be construed as restricting in ii 
any manner the right of a Contracting State to deny benefits under this :1 

Ii 
ii 

Convention where it can reasonably be concluded that to do otherwise would ii 
•I 

ii 
result in an abuse of the provisions of this Convention. 1!

i;
:1 
' 

:!
:• 

Article 26 1: 
;\' 
; ~ 

I. Paragraph I of Article XXIX B (Taxes Imposed by Reason of Death) of the Convention !: ., 
i ~ 

shall be deleted and replaced by the following: 

1. Where the property of an individual who is a resident of a Contracting 


State passes by reason of the individual's death to an organization that is 


referred to in paragraph 1 of Article XXI (Exempt Organizations) and that is a 


resident of the other Contracting State, 


(a) If the individual is a resident of the United States and the 

organization is a resident of Canada, the tax consequences in the United lj 

States arising out of the passing of the property shall apply as ifthe 

organization were a resident of the United States; and 

(b) If the individual is a resident of Canada and the organization is a 

~ i 
resident of the United States, the tax consequences in Canada arising out d 

".,,. 
of the passing of the property shall apply as ifthe individual had 

disposed of the property for proceeds equal to an amount elected on 

behalf of the individual for this purpose (in a manner specified by the 

competent authority of Canada), which amount shall be no less than the 

individual's cost of the property as determined for purposes of Canadian 

tax and no greater than the fair market value of the property. 

ii 
I•1! 

:l 
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., Paragraph 5 of Article XXIX B (Taxes Imposed by Reason of Death) of the Convention 

shall be deleted and replaced by the following: 

5. Where an individual was a resident of the United States immediately 

before the individual's death, for the purposes of subsections 70( 5.2) and ( 6) of 

the Income Tax Act, both the individual and the individual's spouse shall be 

deemed to have been resident in Canada immediately before the individual's 

death. Where a trust that would be a trust described in subsection 70(6) of that 

Act, if its trustees that were residents or citizens of the United States or domestic 

corporations under the law of the United States were residents of Canada, 

requests the competent authority of Canada to do so, the competent authority 

may agree, subject to terms and conditions satisfactory to such competent 

authority, to treat the trust for the purposes of that Act as being resident in 

Canada for such time and with respect to such property as may be stipulated in 

the agreement. 

Article 27 

1. This Protocol shall be subject to ratification in accordance with the applicable 

procedures in the United States and Canada. The Contracting States shall notify each other in 

writing, through diplomatic channels, when their respective applicable procedures have been 

satisfied. 

2. This Protocol shall enter into force on the date of the later of the notifications referred to 

in paragraph l, or January 1, 2008, whichever is later. The provisions of this Protocol shall 

have effect: 

(a) In respect of taxes withheld at source, for amounts paid or credited on or after 

the first day of the second month that begins after the date on which this Protocol enters 

into force; 

·i,, 
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ii 
11 	 (b) In respect of other taxes, for taxable years that begin after (or, if the later of the 

,\ ,, notifications referred to in paragraph 1 is dated in 2007, taxable years that begin in and 

11 after) the calendar year in which this Protocol enters into force. 

ll 3. Notwithstanding paragraph 2, 

I!
11 (a) Paragraph 1 of Article 2 of this Protocol shall have effect with respect to 
•' 

.I corporate continuations effected after September 17, 2000; 
r 
ji (b) New paragraph 7 of Article IV (Residence) of the Convention as added by 
'I 
I Article 2 of this Protocol shall have effect as of the first day of the third calendar year 

' 
I that ends after this Protocol enters into force; 


!1 ,,'1 	 ( c) Article 3 of this Protocol shall have effect as of the third taxable year that ends 

after this Protocol enters into force, but in no event shall it apply to include, in the 

determination of whether an enterprise is deemed to provide services through a 

permanent establishment under paragraph 9 of Article V (Permanent Establishment) of 

the Convention, any days of presence, services rendered, or gross active business 

revenues that occur or arise prior to January 1, 2010; 

(d) In applying Article 6 of this Protocol to interest paid or credited during the first I 
two calendar years that end after entry into force of this Protocol, paragraph 1 of Article I· 
XI (Interest) of the Convention shall be read as follows: I

·1 
1. Interest arising in a Contracting State and beneficially owned by a 

resident of the other Contracting State may be taxed only in that other State. 

However, ifthe interest is not exempt under paragraph 3 of Article XI (Interest) i 
as it read on January I, 2007, and the payer of the interest and the beneficial 

Iowner of the interest are related, or would be deemed to be related if the ! 
provisions ofparagraph 2 of Article IX (Related Persons) applied for this 

purpose, such interest may also be taxed in the Contracting State in which it 

arises, and according to the laws of that State, but the tax so charged shall not 

! 
~ 

exceed the following percentage of the gross amount of the interest: I 
(a) If the interest is paid or credited during the first calendar year that ' 'I.. 	 I 

ends after entry into force of this paragraph, 7 percent; and I 

.. 
I I 
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(b) If the interest is paid or credited during the second calendar year 

that ends after entry into force of this paragraph, 4 percent; 

(e) Paragraphs 2 and 3 of Article 8 of this Protocol shall have effect with respect to 

alienations of property that occur (including, for greater certainty, those that are deemed 

under the law of a Contracting State to occur) after September 17, 2000: 

(t) Article 21 of this Protocol shall have effect with respect to 

(i) Cases that are under consideration by the competent authorities as of the 

date on which this Protocol enters into force; and 

(ii) Cases that come under such consideration after that time, 
d 

'!' 
ic and the commencement date for a case described in subparagraph (f)(i) shall be the date ,, II' 

Ion which the Protocol enters into force; and 
I''j' 

(g) Article 22 of this Protocol shall have effect for re\-enue claims finally 

11 
determined by an applicant State after November 9, 1985. 11 

!I
!! 
ii

IN WITNESS WHEREOF the undersigned, being duly authorized thereto by their Ii 
respective Governments, have signed this Protocol. II 

DONE in duplicate at Chelsea this twenty-first day of September 2007 in the English Ii 
!!and French languages, each text being equally authentic. 

: FOR THE GOVERNMENT OF 
1 

THE UNITED ST ATES OF AMERICA: 
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PROTOCOLE 

MODIFIANT LA CONVENTION ENTRE LES 


ETATS-UNIS D'AMERIQUE ET LE CANADA 

EN MATI.ERE D'IMPOTS SUR LE REVENU ET SUR LA FORTUNE, F AITE A 


WASHINGTON LE 26 SEPTEMBRE 1980 

ET MODIFIEE PAR LES PROTOCOLES F AITS LE 14 JUIN 1983, LE 


28 MARS 1984, LE 17 MARS 1995 ET LE 29 JUILLET 1997 


Les Etats-Unis d'Amerique et le Canada, ci-apres designes les « E:tats contractants », 

Desireux de conclure un Protocole modifiant la Convention entre les Etats-Unis d'Amerique et 

le Canada en matiere d'imp0ts sur le revenu et sur la fortune, faite aWashington le 

26 septembre 1980 et modifiee par les Protocoles faits le 14 juin 1983, le 28 mars 1984, le 

17 mars 1995 et le 29 juillet 1997 (ci-apres designee « la Convention » ); 

Sont convenus de ce qui suit : 
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Article premier 

Le paragraphe 1 de !'article III (Definitions generales) de la Convention est modifie par la 

suppression du mot ((et)) ala fin de l'alinea i), par la suppression du point ala fin de l'alineaj) 
;; 

et sa substitution par« ; »et par l'adjonction de l'alinea suivant : ,, 
1·:1 
I• 

k) Le terme « national » designe, relativement aun Etat contractant : ·1 
i
·' 
" d(i) toute personne physique qui possede la citoyennete ou la ,, 
1: 
I ~ 

nationalite de l'Etat contractant; i,
I:.; 
I!(ii) toute personne morale, societe de personnes ou association ,, 
j ~ 

' 
constituees conformement ala legislation en vigueur dans l'Etat 

contractant. 

Article 2 

l. Le paragraphe 3 de I' article IV (Residence) de la Convention est supprime et remplace 

par ce qui suit : 

3. Lorsque, selon Jes dispositions du paragraphe 1, une societe est un 

resident des deux Etats contractants : 

a) Et qu'elle a ete constituee en vertu de la legislation en vigueur 

dans un Etat contractant, mais non en vertu de la legislation en vigueur 

dans I'autre Etat contractant, elle est reputee etre un resident du premier 

Etat seulement; et 

b) Dans tout autre cas, les autorites competentes des Etats 

contractants s'efforcent d'un commun accord de trancher la question de 

la residence et de determiner Jes modalites d'application de la presente 

Convention ala societe. Adefaut d'un tel accord, la societe n'est 

consideree comme un resident d'aucun des Etats contractants aux fins de 

se prevaloir des avantages prevus par la presente Convention. 

I: 
,, 
,1 
I 

(-~-·---~-------~ 
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I 

2. L'article IV (Residence) de la Convention est modifie par l'adjonction de ce qui suit a 
'! 

: ; la suite du paragraphe 5 : 

I•,, 
6. La personne qui est un resident d'un Etat contractant est reputee avoir 

I: 
'• 

tire un revenu ou realise un profit ou un gain : 

a) Si, en vertu de la legislation fiscale de cet faat, elle est consideree 

comme ayant obtenu le montant par l'intennediaire d'une entite (autre 

qu'une entite qui est un resident de l'autre Etat contractant), et 

i 	 b) Si, au motif que I' entite est consideree comme etant transparente 
,1 

1; 
sur le plan financier en vertu de la legislation du premier Etat, la 

I, legislation fiscale de cet Etat traite le montant comme si la personne 

l'avait obtenu directement. 

7. La personne qui est un resident d'un Etat contractant est reputee ne pas 

avoir tire un revenu ou realise un profit ou un gain : 

a) Si, en vertu de la legislation fiscale de l'autre Etat contractant, ij 
elle est consideree comme ayant obtenu le montant par l'intennediaire 

d'une entite qui n'est pas un resident du premier Etat, mais au motif que 

l'entite n'est pas consideree comme etant transparente sur le plan 

financier en vertu de la legislation de cet Etat, la legislation fiscale de cet 

Etat ne traite pas le montant de la meme maniere que si la personne 

l'avait obtenu directement, ou 

b) Si, en vertu de la legislation fiscale de l'autre Etat contractant, 

elle est consideree comme ayant re~u le montant d'une entite qui est un 
I 

•I 	 resident de cet autre Etat, mais au motif que l'entite est consideree 

comme etant transparente sur le plan financier en vertu de Ia legislation 

du premier Etat, la legislation fiscale de cet Etat ne traite pas le montant 

comme si l'entite n'etait pas consideree comme etant transparente sur le 

plan financier en vertu de la legislation de cet Etat. 
'I 

3 



Article 3 

1. La premiere phrase du paragraphe 6 de l'article V (Etablissement stable) de la 

Convention est modifiee par la suppression du mot « et » qui precede le premier renvoi au 

paragraphe 5, par !'insertion d'une virgule et par l'adjonction des termes «et 9, »a la suite de 

ce renvoi. 

2. Le paragraphe 9 de !'article V (Etablissement stable) de la Convention est supprime et 

remplace par Jes deux paragraphes suivants : 

9. Sous reserve du paragraphe 3, lorsqu'une entreprise d'un Etat contractant 

foumit des services dans l'autre Etat contractant, s'il est determine qu'elle n'a 

pas d'etablissement stable dans cet autre Etat en vertu des paragraphes 

precedents du present article, cette entreprise est reputee foumir ces services par 

l'intermediaire d'un etablissement stable dans cet autre Etat dans Jes seuls cas 

OU: 
•'q 

a) Ces services sont foumis dans cet autre Etat par une personne 

physique qui y sejoume pendant une periode OU des periodes totalisant 

183 jours ou plus au cours d'une periode quelconque de douze mois et, 

pendant cette periode ou ces periodes, plus de 50 p. I 00 des recettes 

brutes tirees d'une entreprise exploitee activement de l'entreprise 

consistent en un revenu tire des services foumis dans cet autre Etat par Ia 

personne physique; ou 

b) Les services sont foumis dans cet autre Etat pendant une periode 

totale de 183 jours ou plus au cours d'une periode quelconque de 

douze mois relativement au meme projet ou aun projet connexe pour des 

clients qui soit sont des residents de cet autre Etat, soit y maintiennent un 

etablissement stable, et Jes services sont foumis relativement acet 

etablissement stable. 
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I';I
ii 
I~ ,.

10. Au sens de la presente Convention, Jes dispositions du present article 	 ' I 

s'appliquent pour determiner si une personne quelconque a un etablissement I!,. 
,,I

stable dans un Etat. 

ii
i• 

Ii 
I ~ 

I!
Article 4 iillLLe paragraphe 2 de !'article VII (Benefices des entreprises) de la Convention est supprime et 

11 
remplace par ce qui suit : 11.I 

H 
2. Sous reserve des dispositions du paragraphe 3, lorsqu'un resident d'un !' 

ii 

ii
'1 

Etat contractant exerce ou a exerce son activite dans l'autre Etat contractant par 

l'intermediaire d'un etablissement stable qui yest situe, ii est impute, dans 	 d 
11 ,," 

chaque :Etat contractant, acet etablissement stable Jes benefices qu'il aurait pu ii ..I\ 

realiser s'il avait constitue une personne distincte exer~ant des activites 	 Ii 
" II• 

identiques ou analogues dans des conditions identiques ou analogues et traitant l.,. 

IIen toute independance avec le resident et avec toute autre personne liee au .. ' ~ 

resident (au sens du paragraphe 2 de !'article IX (Personnes liees)). 	
1•

;i 
•I 

I'' 

r I 
,; 

i ~ 
Article 5 	 .,,,,, 

' 

I. L' alinea 2a) de I' article X (Dividendes) de la Convention est supprime et remplace par Ii
Ii 
Ii 
;tce qui suit: 
d 
1i 

a) 5 p. l 00 du montant brut des dividendes si le beneficiaire effectif est une ,,'I 

i! 
societe qui detient au mo ins 1 O p. 100 des droits de vote de la societe qui paie i! 

II 
Jes dividendes (a cette fin, une societe qui est un resident d'un Etat contractant ii:l,,
est consideree comme detenant Jes droits de vote detenus par une entite qui est 	 if 

;i
consideree comme etant transparente sur le plan financier en vertu de la :!.... 
legislation de cet Etat et qui n'est pas un resident de l'Etat contractant dont la ~ I 

:' 
d" societe qui paie Jes dividendes est un resident, en proportion de la participation 	 I ·l' 
I J ' 

I 
., 

I 
~de la societe dans cette entite); 

J!
I. 

I 

5 	
j 
l 
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2. Le paragraphe 3 de !'article X (Dividendes) de la Convention est supprime et remplace 

1 
par ce qui suit : 

i 3. Au sens du present article, le terme « dividendes » designe Jes revenus 
I. 

provenant d'actions OU autres parts beneficiaires a!'exception des creances, 

ainsi que les revenus soumis au meme regime fiscal que Jes revenus d'actions en 

vertu de la legislation de l'Etat dont le payeur est un resident. 

3. Le paragraphe 4 de !'article X (Dividendes) de la Convention est supprime et remplace 

par ce qui suit : 

4. Les dispositions du paragraphe 2 ne s'appliquent pas lorsque le 

I; beneficiaire effectif des dividendes, resident d'un Etat contractant, exerce ou a 
1'
:! 

exerce dans l'autre Etat contractant dont la societe qui paie Jes dividendes est un 

,, resident une activite industrielle ou commerciale par l'intermediaire d'un 

I etablissement stable qui y est situe, et que la participation generatrice des 
'' 

I 
:I 

I dividendes s'y rattache effectivement. Dans un tel cas, les dispositions de 
'i 

I 

!'article VII (Benefices des entreprises) sont applicables. 

4. Le paragraphe 5 de I'article X (Dividendes) de la Convention est modifie par la 

suppression des mots « ou aune base fixe » et la suppression du « s » au mot « situes »ala 

suite des mots (( se rattache effectivement aun etablissement stable». 

5. L'alinea c) du paragraphe 7 de !'article X (Dividendes) de la Convention est supprime 

et remplace par ce qui suit : 

c) Le paragraphe 2a) ne s'applique pas aux dividendes payes par un 

resident des Etats-Unis qui est une fiducie de placements immobiliers (Real 

Estate Investment Trust), et le paragraphe 2b) ne s'applique que lorsque: 

(i) le beneficiaire effectif de ces dividendes est une personne 

physique qui detient une participation d'au plus 10 p. 100 dans la 

fiducie; 

(ii) !es dividendes sont payes relativement aune categoric d'actions 

cotees en bourse et le beneficiaire effectif des dividendes est une 

6 



personne qui detient une participation d'au plus 5 p. 100 dans n'importe 

quelle categorie d'actions de la fiducie; ou 

1' 

(iii) le beneficiaire effectif des dividendes est une personne qui 

detient une participation d'au plus 10 p. 100 dans la fiducie, et celle-ci 

est diversifiee. 

Dans les autres cas, le taux d'imposition prevu par le droit interne des Etats-Unis 

s'applique. Lorsqu'une succession ou une fiducie testamentaire a acquis sa 

participation dans une fiducie de placements immobiliers ala suite du deces 

d'une personne physique, la succession ou la fiducie testamentaire est, aux fins 

du present alinea, consideree, al'egard de cette participation, etre une personne 

physique pendant les cinq ans qui suivent le deces. 

Article 6 

L'article XI (Interets) de la Convention est supprime et remplace par ce qui suit : 

Article XI 

INTERETS 

1. Les interets provenant d'un Etat contractant dont un resident de l'autre 

Etat contractant est le beneficiaire effectif sont imposables dans cet autre Etat 

seulement. 

2. Le terme « interets » employe dans le present article designe les revenus 

des creances de toute nature, assorties ou non de garanties hypothecaires ou 

d'une clause de participation aux benefices du debiteur, et notamment les 

revenus des fonds publics et des obligations d'emprunt, y compris les primes et 

lots attaches aces titres, ainsi que tous autres produits assimiles aux revenus de 

sommes pretees par la legislation fiscale de l'Etat contractant d'ou proviennent 

I 
Jes revenus. Toutefois, le terme « interets » ne comprend pas les revenus vises a 

!'article X (Dividendes). 

JI 
11 

7 
f. 
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3. Les dispositions du paragraphe 1 ne s'appliquent pas lorsque le 

beneficiaire effectif des interets, resident d'un Etat contractant, exerce ou a 

exerce dans l'autre Etat contractant d'ou proviennent Jes interets, une activite 

industrielle OU commercia!e par l'intermediaire d'un etablissement Stable qui Y 
i 
i1 	 est situe, et que la creance generatrice des interets s'y rattache effectivement. 


Dans ce cas, !es dispositions de !'article VII (Benefices des entreprises) sont 


applicables. 


4. Au sens du present article, les interets sont consideres comme provenant 

d'un Etat contractant lorsque le payeur est cet Etat lui-meme, une subdivision 

politique, une collectivite locale ou un resident de cet Etat. Toutefois, lorsque la 

personne qui paie des interets, qu'il soit ou non un resident d'un Etat 

contractant, a dans un Etat autre que celui duquel ii est un resident un 

etablissement stable pour lequel la dette donnant lieu au paiement des interets a 

!j 
l• 

ete contractee et qui supporte la charge de ces interets, ceux-ci sont consideres 
I 
ljcomme provenant de l'Etat ou l'etablissement stable est situe et non de l'Etat 	 ,, 
I',. 

duquel le payeur est un resident. 	 :I 

5. Lorsque, en raison de relations speciales existant entre le payeur et le 

beneficiaire effectif ou que l'un et l'autre entretiennent avec des tierces 

personnes, le montant des interets, compte tenu de la creance pour laquelle ils 
•! 

Hsont payes, excede celui dont seraient convenus le payeur et le beneficiaire 	 j:
d 
:1 
·! 

effectif en I' absence de pareilles relations, Jes dispositions du present article ne 

H
,is'appliquent qu'a ce demier montant. Dans ce cas, la partie excedentaire des q 
ppaiements demeure imposable selon la legislation de chaque Etat contractant et d
•l 

compte tenu des autres dispositions de la presente Convention. li 
6. Nonobstant les dispositions du paragraphe 1 : 	 ii' 

II
1: 
11a) Les interets provenant des Etats-Unis qui sont des interets 
1'
ii 
·reventuels d'un genre qui ne releve pas de la categorie des interets de ;i 

portefeuille en vertu de la legislation des Etats-Unis, sont imposables aux i[ 

i\ ' !i 
,·~ Etats-Unis mais, si le beneficiaire effectif des inten~ts est un resident du Ii 

~~'.::::::::::.-=.:::.:.::::.===:::=::::=.:.:=:::..=:::=:.::=======8==============================--'=.J;! 




Canada, le montant brut des interets est imposable aun taux qui 

n'excede pas le taux prescrit al'alinea b) du paragraphe 2 de !'article x 

(Dividendes); 

b) Les interets provenant du Canada qui sont determines par renvoi 

ades reyus, des ventes, des revenus, des profits ou autres rentrees de 

fonds du debiteur OU d'une personne liee, atout changement de la valeur 

de n'importe quel bien du debiteur OU d'une personne liee OU atout 

i' dividende, distribution des biens d'une association de personnes ou 

!' 	 paiement semblable effectue par le debiteur en faveur d'une personne 

liee, sont imposables au Canada en conformite avec la legislation du 
,1'' 

Canada, mais si le beneficiaire effectif est un resident des Etats-Unis, le 

montant brut des interets est imposable aun taux qui n'excede pas le 
d 

taux prescrit al'alinea b) du paragraphe 2 de I'article x (Dividendes); ,.'I 
lj 

c) Les interets qui sont une inclusion excedentaire en raison d'une 

participation residuelle dans une societe relais de placements 

immobiliers hypothecaires sont imposables par chaque Etat selon son 

droit inteme. 

7. Lorsqu'un resident d'un Etat contractant paie des interets aune personne 

autre qu'un resident de l'autre Etat contractant, cet autre Etat ne peut percevoir 

aucun impot sur ces interets, sauf dans la mesure ou ils proviennent de cet autre 

Etat ou dans la mesure ou la creance generatrice des interets se rattache 

effectivement aun etablissement stable situe dans cet autre Etat. 

Article 7 

I. Le paragraphe 5 de l' article XII (Redevances) de la Convention est supprime et 

remplace par ce qui suit : 

5. Les dispositions des paragraphes 2 et 3 ne s'appliquent pas lorsque le 

beneficiaire effectif des redevances, resident d'un Etat contractant, exerce ou a 

9 
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Ii 
·1 

!i 
exerce dans l'autre Etat contractant d'ou proviennent Jes redevances, une 

I 
activite industrielle ou commerciale par l'intermediaire d'un etablissement I 

,,! 
!Istable qui y est situe, et que le droit ou le bien generateur des redevances s'y 
11 
I! 

rattache effectivement. Dans ce cas, Jes dispositions de !"article VII (Benefices 
., 
Ji,. 

des entreprises) sont applicables. 

II 
2. L'alinea a) du paragraphe 6 de !'article XII (Redevances) de la Convention est supprime 11 

iiet remplace par ce qui suit : 
iJ 

i! 


a) Les redevances sont considerees comme provenant d'un Etat contractant i: 

I!,,
l;

lorsque le debiteur est un resident de cet Etat. Toutefois, lorsque le debiteur des '1I. 
jl
,Iredevances, qu'il soit ou non un resident d'un Etat contractant, a dans un Etat un 1· 
11 

etablissement stable pour lequel !'obligation donnant lieu au paiement des ;1 
!i 

redevances a ete conclue et qui supporte la charge de ces redevances, celles-ci 

sont considerees comme provenant de l'Etat ou l'etablissement stable est situe et 

non de tout autre Etat duquel le debiteur est un resident; et 

3. Le paragraphe 8 de !'article XII (Redevances) de la Convention est modifie par la 


suppression des mots « ou aune base fixe » et la suppression du « s » au mot « situes » a la 


suite des mots (( se rattache effectivement aun etablissement stable». 


Article 8 

" 
l. Le paragraphe 2 de I'article XIII (Gains) de la Convention est supprime et remplace par 

-:e qui suit: 

2. Les gains provenant de !'alienation de biens meubles qui font partie de 

l'actif d'un etablissement stable qu'un resident d'un Etat contractant a OU avait 

(a l'interieur d'une periode de douze mois precedant la date d'alienation) dans 

l'autre Etat contractant, y compris Jes gains provenant de !'alienation de cet 

etablissement stable, sont imposables dans cet autre Etat. 

··----~-· --------· 
IO 



1 

11 
11,, 

Le paragraphe 5 de !'article XIII (Gains) de la Convention est supprime et remplace par 
11 

ce qui suit: 1! 

!I5. Les dispositions du paragraphe 4 ne portent pas atteinte au droit d'un ii 

I' 

Etat contractant de percevoir, en vertu de son droit interne, un impot sur les Ii 
I!
iigains provenant de l'alienation d'un bien et realises par une personne physique Ii., 

qui est un resident de l'autre Etat contractant si : ii
1' 

11,,
1·

a) Cette personne physique etait un resident du premier Etat d 
<! 

I;
(i) pendant au moins 120 mois.au cours d'une periode I: 

'' i: 
quelconque de 20 annees consecutives precedant !'alienation du 

bien, et 

(ii) aun moment quelconque au cours des dix annees 

precedant immediatement !'alienation du bien; et 

b) Le bien (OU un bien pour lequel un tel bien a ete substitue lors 

d'une alienation dont le gain n'a pas ete reconnu aux fins d'imposition 

dans le premier Etat) 

(i) appartenait ala personne physique ala date OU elle a 

cesse d'etre un resident du premier Etat, et 

(ii) n'etait pas un bien que la personne physique etait 

consideree comme ayant aliene au motif qu'elle a cesse d'etre un 

resident du premier Etat et qu'elle est devenue un resident de 

I' autre Etat contractant. 

· 3. Le paragraphe 7 de I'article XIII (Gains) de la Convention est supprime et remplace par 

.;;e qui suit: 

7. Lorsque, aune date quelconque, une personne physique est consideree 

aux fins d'imposition par un Etat contractant comme ayant aliene un bien, 

qu'elle est imposee de ce chef dans cet Etat, cette personne physique peut 

choisir d'etre consideree, aux fins d'imposition dans l'autre Etat contractant, 

dans l'annee qui inclut cette date et toutes Jes annees subsequentes, comme si 

f.•. · .. -----·.r. ~- 
11 
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!I 
1:
•I 

elle avait, immediatement avant cette date, vendu et rachete ce bien pour un H 
;j 
I' 

montant egal a sajuste valeur marchande a cette date. I' 
•i
I• 
~ : 

4. L'alinea c) du paragraphe 9 de !'article XIII (Gains) de la ~onvention est modifie par la •'., ' 
l!.,suppression des mots « , OU appartenait aune base fixe »qui suivent Jes mots « etabJissement 
Ji 
,I

stable». :1 
:j 

11 
!I
•' 
,, " 

Article 9 

L'article XIV (Professions independantes) de Ia Convention est supprime et Jes articles suivants 

ne sont pas renumerotes. 

Article 10 ., 
' 

1. Le titre de !'article XV (Professions dependantes) de la Convention est supprime et 

remplace par« Revenu tire d'un emploi ». 

2. Les paragraphes l et 2 de !'article XV renomme (Revenu tire d'un emploi) de Ia 

Convention sont supprimes et remplaces par ce qui suit : 

l. Sous reserve des dispositions des articles XVIII (Pensions et rentes) et 

XIX (Fonctions publiques), Jes salaires, traitements et autres remunerations 

qu'un resident d'un Etat contractant reyoit au titre d'un emploi salarie ne sont 

imposables que dans cet Etat, a moins que I'emploi ne soit exerce dans I'autre 

Etat contractant. Si I'emploi yest exerce, Jes remunerations reyues ace titre sont 

imposables dans cet autre Etat. 

2. Nonobstant Jes dispositions du paragraphe l, Jes remunerations qu'un 


resident d'un Etat contractant reyoit au titre d'un emploi salarie exerce dans 


l'autre Etat ne sont imposables que dans le premier Etat: 


a) Si ces remunerations n'excedent pas dix mille dollars (10 000 $) 

en monnaie de cet autre Etat; ou 

''!\'':":• 
":'f,,_.

12 



b) Si le beneficiaire sejoume dans cet autre Etat pendant une periode 

ou des penodes n'excedant pas au total 183 jours au cours d'une periode 

quelconque de douze mois commen\:ant ou se terminant au cours de 

l'exercice financier considere, et si ces remunerations ne sont pas payees 

par une personne qui est un resident de cet autre Etat ou pour son compte 

et que leur charge n'est pas supportee par un etablissement stable dans 

cet autre Etat. 

Article 11 

I . Le paragraphe 1 de I' article XVI (Artistes et sportifs) est modi fie par la suppression des 

mots« XIV (Professions independantes) » suivant !es mots« Nonobstant les dispositions des 

articles» et leur substitution par !es mots« VII (Benefices des entreprises) »,et par la 

suppression des mots« XV (Professions dependantes) »et leur substitution par !es mots« XV 

(Revenu tire d'un emploi) ». 

2. Le paragraphe 2 de !'article XVI (Artistes et sportifs) est modifie par la suppression des 

mots«, XIV (Professions independantes) » suivant !es mots« nonobstant !es dispositions des 

articles VII (Benefices des entreprises) »et par la suppression des mots« XV (Professions 

dependantes) »et leur substitution par Jes mots« XV (Revenu tire d'un emploi) ». 

3. Le paragraphe 4 de !'article XVI (Artistes et sportifs) est modifie par la suppression des 

mots« XIV (Professions independantes) » suivant Jes mots« Nonobstant Jes dispositions des 

articles» et leur substitution par les mots« VII (Benefices des entreprises) »,et par la 

suppression des deux occurrences de« (Professions dependantes) »et leur substitution 

par« (Revenu tire d'un emploi) ». 

Article 12 

L 'article XVII (Retenue d'impot al'egard des professions independantes) de la Convention est 

supprime et !es articles suivants ne sont pas renumerotes. 

13 
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I' 

Article 13 11 

11 
1. 	 Les paragraphes 3 et 4 de !'article XVIII (Pensions et rentes) de la Convention sont 

11 
, supprimes et remplaces par ce qui suit : 	 ii 

3. Au sens de la presente Convention : l 
L 

a) Le terme «pensions» comprend tout paiement en vertu d'une Ii 
j: 

entente relative aux pensions de retraite ou autres pensions, une solde a .i 
JI 

Ii
:Ila retraite des forces armees, les pensions et allocations d'ancien 

!!
combattant et les montants payes en vertu d'un regime d'assurance 

H 
contre la maladie, les accidents ou l'invalidite, mais ne comprend ni les ii 
paiements en vertu d'un contrat de rente a versements invariables, ni, 11 

'.I 
I,
; ~sauf aux fins de l'article XIX (Fonctions publiques ), les prestations 

visees au paragraphe 5; 

b) Le terme «pensions» comprend egalement un regime 

d'epargne-retraite individuel (Roth IRA) au sens de ]'article 408A de 

l'Internal Revenue Code' OU un regime OU arrangement cree 

conformement aux lois edictees par un Etat contractant apres le 21 

septembre 2007 qui, de !'opinion des autorites competentes, est analogue 

a un Roth IRA. Nonobstant les dispositions de la phrase precedente, a 

compter de la date a laquelle des cotisations ont ete versees clans un Roth 

IRA OU clans un regime OU arrangement analogue par un resident de 

l'autre Etat contractant ou a son profit (autre que des cotisations 

renouvelables d'un Roth IRA ou d'un regime ou arrangement analogue 

decrit dans la phrase precedente qui est une pension au sens du present 

alinea),jusqu'a concurrence des augmentations a compter de cette date, 

ce Roth IRA ou regime ou arrangement analogue cesse d'etre considere 

comme une pension aux fins des dispositions du present article. 

4. Au sens de la presente Convention : 

14 



a) Le tenne « rente » designe une somme detenninee payee .,., 
!periodiquement aecheances fixes, atitre viager OU pendant Uil nombre 	 II 

Ii:d'annees determine, en vertu d'un engagement d'cffectuer Jes paiements 	 I; 

'•i: 
en echange d'une contrepartie pleine et suffisante (autre que pour des 	 li 

ii 
iiservices rendus), mais ne comprend pas un paiement qui n'est ni un ii 

paiement periodique ni une rente dont le cout etait deductible aux fins I! 
d 

d'imposition de l'Etat contractant oil. elle a ete acquise; et 	 : ~ 

1; 
i'.

b) Une rente ou un autre montant paye relativement aun contrat 	 ii 

:1 
d'assurance-vie ou un contrat de rentes (y compris un retrait afferent ala 	 ! 

I 
!• 

Hvaleur au comptant de celui-ci) est repute provenir d'un Etat contractant 

si la personne qui paie la rente ou l'autre montant (dans le present alinea 

appelee le« payeur »)est un resident de cet Etat. Toutefois, si le payeur, 

'.
qu'il soit ou non un resident d'un Etat contractant, a dans un Etat autre 

que celui duquel ii est un resident un etablissement stable relativement 

auqueJ !'obligation donnant lieu aJa rente OU aJ'autre montant a ete 

conclue, et la charge de la rente ou de l'autre montant est supportee par 

l'etablissement stable, la rente ou l'autre montant est repute provenir de 

l'Etat oil l'etablissement stable est situe et non de l'Etat duquel le payeur 

est un resident. 

Le paragraphe 7 de I' article XVIII (Pensions et rentes) de la Convention est supprime et 

remplace par ce qui suit : "•' 

7. Une personne physique qui est un citoyen ou un resident d'un Etat 

contractant et le beneficiaire d'une fiducie, d'une societe, d'une organisation ou 

d'un autre mecanisme qui est un resident de l'autre Etat contractant, qui est 

generalement exempt d'impot sur le revenu dans cet autre Etat et qui est gere 

exclusivement aux fins de verser des prestations de pension ou d'autres 

prestations aux employes peut choisir de differer l'impot dans le premier Etat, 

confonnement aux regles etablies par l'autorite competente de cet Etat, al'egard 

des revenus accumules dans le regime mais non encore distribues, jusqu'au 

15 
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·1
II
I: 
'I 

moment, et dans la mesure, ou ces revenus sont distribues par ce regime ou par 

l! 	 1: 
1\ tout regime qui le remplacerait. ,, 	 ii 

I'·I3. L'article XVIII (Pensions et rentes) de la Convention est modifie par l'adjonction des 11 
i ~ 
' paragraphes suivants : 	 11 

1!
,! 
,.

8. Les cotisations versees dans un regime de retraite admissible dans un ·! 
I• ,, 

Etat contractant ou !es prestations accumulees en vertu de ce regime par une 	 ,1 
II 

~ i 
ji

personne physique ou pour son compte sont deductibles ou susceptibles d'etre 11 
jl 

exclues dans le calcul du revenu imposable de cette personne physique dans 	 1: 
:I 

l'autre Etat contractant, et !es cotisations versees dans le regime par l'employeur 

de la personne physique sont admises atitre de deduction dans le calcul des 

benefices de l'employeur dans cet autre Etat, lorsque: 

a) La personne physique fournit des services atitre d'employe I.. 
I· 
! ~salarie dans cet autre Etat, dont la remuneration y est imposable; 	 .. .. 
l1b) La personne physique participait au regime (ou aun autre regime Ii 

analogue l'ayant remplace) immediatement avant qu'elle ne commence a 	 I 

:•I 
l'

fournir Jes services dans cet autre Etat; ,,' 
p
11c) La personne physique n'etait pas un resident de cet autre Etat 	 ·. ~ 
I• 

immediatement avant qu'elle ne commence ay fournir Jes services; 	 ,."
•' 

j! 
;·

d) La personne physique a fourni des services dans cet autre Etat 

pour le meme employeur (ou un employe lie) pendant au plus 60 des 

120 mois precedant l'annee d'imposition courante de la personne 

physique; 

e) Les cotisations et Jes prestations sont attribuables aux services 

Ifournis par la personne physique dans cet autre Etat et sont versees ou ...
I• 
tiaccumulees pendant la periode ou cette personne physique fournit ces ii 

services; 

f) Aucune cotisation se rapportant ala periode n'est versee par la 

personne physique ou pour son compte, et aucun service fourni dans cet 

16 
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11 

autre Etat pendant la periode n'est par ailleurs pris en consideration aux !I 
1· 
11 

fins de determiner le droit de la personne physique ades prestations en ,i,; 
Iivertu d'un regime qui serait un regime de retraite admissible dans cet ·' I' 

autre Etat si le paragraphe 15 du present article etait interprete sans 

renvoi aux alineas b) et c) de ce paragraphe, en ce qui conceme les 

cotisations et les prestations qui sont attribuables ades services foumis ., 
d 

pendant une periode dans l'annee d'imposition courante de la personne 

physique. 

·i 
Le present paragraphe ne s'applique que dans la mesure ou les cotisations ou les 

prestations seraient admissibles aun allegement fiscal dans le premier Etat si la 

personne physique etait un resident de cet Etat et y foumissait les services. 

9. A des fins d'imposition aux Etats-Unis, les prestations versees en vertu 

du paragraphe 8 aun citoyen des Etats-Unis n'excedent pas les prestations qui 

seraient admises par les Etats-Unis al'egard de ses residents aux fins des 

cotisations versees dans un regime de pension ou de retraite generalement 

correspondant, etabli aux Etats-Unis et reconnu ades fins d'imposition par ce 

pays, ou aux fins des prestations par ailleurs accumulees en vertu de ce regime. 

10. Les cotisations versees dans un regime de retraite admissible dans un 

Etat contractant ou les prestations accumulees en vertu de ce regime par une 

personne physique qui est un resident de l'autre Etat contractant ou pour son 

compte sont deductibles ou susceptibles d'etre exclues dans le calcul du revenu 

imposable de la personne physique dans cet autre Etat lorsque : 

a) La personne physique foumit des services atitre d'employe 

salarie dans le premier Etat, dont Ia remuneration y est imposable et dont 

la charge est supportee par un employeur qui est un resident de cet Etat 

OU par un etablissement stable que l'employeur a dans cet Etat; et 

b) Les cotisations et Jes prestations sont attribuables aces services et 

sont versees ou accumulees pendant Ia periode ou la personne physique ,;' 
I' 

foumit ces services. :1 
!! 

i 
f*'' 

I;
I: 

~-~--------------· -·------·-· .. ---··------------------·----·-------..)I 
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I 
I 

Le present paragraphe ne s'applique que dans la mesure ou Jes cotisations ou les I 
! 

11prestations sont admissibles aun allegement fiscal dans le premier Etat. 11 
Ii11. Ades fins d'imposition au Canada, le montant des cotisations par I! 

ailleurs admis atitre de deduction en vertu du paragraphe JO al'egard d"une I.ii 
i: 
i'personne physique pour une annee d'imposition n'excede pas la limite de 
H
i:deduction dont la personne physique peut se prevaloir en vertu de la legislation ii 

du Canada pour l'annee al'egard des cotisations versees dans des regimes I; 
:j 

:1d'epargne-retraite enregistres qui restent apres avoir pris en consideration le !! 
i• 

IImontant de cotisations versees dans des regimes d'epargne-retraite enregistres ,,·' 
I ~ 
;i

qui sont deduites par la personnes physique en vertu de la legislation du Canada ,, 
.," 
I!pour I' annee. Le montant deduit par une personne physique en vertu du •I .I . , 

paragraphe IO pour une annee d'imposition est pris en consideration dans le ,.i1 

d 
calcul de la Iimite de deduction dont la personne physique peut se prevaloir en i; 

vertu de la legislation du Canada pour Jes annees d'imposition subsequentes 

relativement aux cotisations versees dans des regimes d'epargne-retraite 

enregistres. 

12. Ades fins d'imposition aux Etats-Unis, Jes prestations versees en vertu 

du paragraphe IO n'excedent pas Jes prestations qui seraient admises par Jes 

Etats-Unis al'egard de ses residents aux fins des cotisations versees dans un 

regime de pension OU de retraite generaJement correspondant etabJi aux 

Etats-Unis et reconnu ades fins d'imposition par ce pays, ou aux fins des 

prestations par ailleurs accumulees en vertu de ce regime. Pour determiner le 

droit d'une personne physique de participer aUll regime de pension OU de 

retraite ou autre arrangement de retraitc etabli aux Etats-Unis et reconnu ades 

fins d'imposition par ce pays et de recevoir des avantages fiscaux al'egard d'un 

tel regime, Jes cotisations versees dans un regime de retraite admissible au 

Canada ou Jes prestations accurnulees en vertu de ce regime par la personne 

physique ou pour son compte sont traitees comme des cotisations ou des 

prestations en vertu d'un regime de pension ou de retraite generalement 

18 
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. 

.. ,. 

correspondant etabli aux Etats-Unis et reconnu par ce pays ades fins 


d' imposition. 


13. Les cotisations versees dans un regime de retraite admissible au Canada 

ou les prestations accumulees en vertu de ce regime par un citoyen des 

Etats-Unis qui est un resident du Canada ou pour son compte sont deductibles 

ou susceptibles d'etre exclues dans le calcul du revenu imposable du citoyen aux 

Etats-Unis lorsque: 

a) Le citoyen fournit des services atitre d'employe salarie au 

Canada, dont la remuneration est imposable au Canada et dont la charge 

est supportee par un employeur qui est un resident du Canada ou par un 

etablissement stable que l'employeur a au Canada; et 

b) Les cotisations et Jes prestations sont attribuables aces services et 

..sont versees ou accumulees pendant la periode ou le citoyen fournit ces 

!~ 
services. d 

ji
Le present paragraphe ne s'applique que dans la mesure ou les cotisations ou les 

I,
ii 

prestations sont admissibles aun allegement fiscal au Canada. ..ii 
' 

.,·'14. Les prestations versees en vertu du paragraphe 13 n'excedent par !es 

prestations qui seraient admises par les Etats-Unis al'egard de ses residents aux 
_,.. 

fins des cotisations versees dans un regime de pension OU de retraite 

correspondant, etabli aux Etats-Unis ou reconnu par ce pays ades fins 

d'imposition, ou aux fins des prestations par ailleurs accumulees en vertu de ce 

regime. Pour determiner le droit d'une personne physique de participer aun 

regime de pension OU de retraite OU autre arrangement de retraite etabJi aux ; .. 
Etats-Unis et reconnu par ce pays ades fins d'imposition et de recevoir des 

avantages fiscaux en vertu d'un tel regime, les cotisations versees dans un 

regime de retraite admissible au Canada ou Jes prestations accumulees en vertu 

de ce regime par la personne physique ou pour son compte sont traitees comme 

des cotisations OU des prestations aux termes d'un regime de pension OU de 

r=-· 19 
. ' 



; ; retraite generalement correspondant etabli aux Etats-Unis et reconnu par ce pays 

!. ades fins d'imposition. 

15. Au sens des paragraphes 8 a14, un regime de retraite admissible dans un 

Etat contractant designe une fiducie, une societe, une organisation ou un autre 

arrangement : 

a) Qui est un resident de cet Etat, generalement exempt de l'impot 

sur le revenu dans cet Etat et gere principalement en vue de verser des 

prestations de pension ou de retraite; 

b) Qui n'est pas un arrangement individuel auquel l'employeur de la 

personne physique ne participe aucunement; 

c) Qui, de I' avis de I' autorite competente de I' autre Etat contractant, 

correspond generaJement aun regime de pension OU de retraite etabJi 

dans cet autre Etat et reconnu par Jui ades fins d'imposition. 

16. Au sens du present article, une distribution resultant d'un regime de 

pension ou de retraite qui est raisonnablement attribuable aune cotisation ou une '• 

n 
' prestation al'egard de laquelle un avantage a ete autorise en conforrnite avec Jes 

paragraphes 8, 10 OU 13 est reputee survenir dans l'Etat contractant OU le regime 

est etabli. 

17. Les paragraphes 8 a16 s'appliquent, avec Jes adaptations necessaires, 

comme si Jes relations entre une association de personnes qui exploite une 

entreprise et une personne physique qui est membre de !'association etaient 

celles d'un employeur et d'un employe salarie. 

Article 14 

L'article XIX (Fonctions publiques) de la Convention est modifie par la suppression des mots 

« XIV (Professions independantes) »et leur substitution par Jes mots« VII (Benefices des 

entreprises) », ainsi que par la suppression des mots« Article XV (Professions dependantes) » 

et leur substitution par Jes mots « article XV (Revenu tire d'un emploi) ». 

~- ·~::=:::.=:.:..-·
i, 

~· 
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Article 15 

L'article XX (Etudiants) de la Convention est supprime et remplace p.;.r ce qJ.1 ::.u:: : 

Les sommes qu'un etudiant, un apprenti ou un stagiaire qui est. ou qui e'-i.ll 

immediatement avant de se rendre dans un Etat contractant. un resiJ..:111 ..i..: 
'i 

l'autre Etat contractant et qui sejourne dans le premier Etat afin d") poursui\fe a :.1 
If 

plein temps ses etudes ou sa formation, rei;oit pour couvrir ses frais ct· enrretien. 

d' etudes OU de formation ne sont pas imposables dans cet Etat, acondition 

qu'elles proviennent de l'exterieur de cet Etat. Les dispositions de cet article ne 

s'appliquent aun apprenti ou aun stagiaire que pendant une periode ne 

depassant pas un an apartir de la date alaquelle la personne arrive dans le 

premier Etat aux fins de sa formation. 

i 

,·Article 16 	
I, 

~ I 
JI
II. Les paragraphes 4, 5 et 6 de I'article XXI (Organisations exonerees) de la Convention .,

1: 
sont renumerotes 5, 6 et 7 respectivement. 

2. Les paragraphes l a3 de !'article XX! (Organisations exonerees) de la Convention sont •·I 
I 
I 

supprimes et remplaces par Jes quatre paragraphes suivants: 

1. Sous reserve des dispositions du paragraphe 4, Jes revenus d'une 
:1 

organisation religieuse ou de charite ou d'une organisation reuvrant dans le 

,,
domaine des sciences, de la litterature ou de !'education sont exoneres d'impot ., 

dans un Etat contractant si elle reside dans I' autre Etat contractant, mais 

uniquement dans la mesure oil ces revenus sont exoneres d'impot dans cet autre 

Etat. 

2. Sous reserve des dispositions du paragraphe 4, Jes revenus vises aux 

articles X (Dividendes) et XI (Interets), tires par une fiducie, une societe, une H 

11' 
organisation ou un autre mecanisme qui est un resident d'un Etat contractant, 	 ii 

1! 
:1

qui est generalement exempt de l'impot sur le revenu dans cet Etat au cours I,1
,I 
I'
I ~ 

II 
___:1 

---~----·------··-· 
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d'une annee d'imposition et qui est gere exclusivement aux fins d'administrer Ii 
Ides fonds ou de verser des prestations de pension ou de retraite ou d'autres I 

i 
iprestations aux employes sont exempts de l'impot sur le revenu dans rautre Etat 

ii 
I 

contractant au cours de cette annee d'imposition. 
'! 

' ~ 	 ii
!1

3. Sous reserve des dispositions du paragraphe 4, !es revenus vises aux 	 1·
ii

articles X (Dividendes) et XI (lnterets), tires par une fiducie, une societe, une 	 11 
Ii 
:I 

organisation ou un autre mecanisme qui est un resident d'un Etat contractant, ii 
,l 
!i 

qui est generalement exempt de l'impot sur le revenu dans cet Etat au cours 	 !? 
d 
:j

d'une annee d'imposition et qui est gere exclusivement aux fins de gagner des 	 •i 

!1
I! 
1; revenus pour le benefice : 	 ;! 

I 
Ia) D'une organisation visee au paragraphe 1;

ii 
I,! 

b) D'une fiducie, d'une societe, d'une organisation ou d'un autre 

mecanisme vise au paragraphe 2; 

sont exempts de l'impot sur le revenu dans l'autre Etat contractant au cours de 

~ 
i

' 
cette annee d'imposition. 

4. Les dispositions des paragraphes 1, 2 et 3 ne s'appliquent pas al'egard 

des revenus d'une fiducie, d'une societe, d'une organisation ou d'un autre 

mecanisme provenant de l'exercice d'une activite industrielle ou commerciale 

ou d'une personne liee, autre qu'une personne visee aux paragraphes I, 2 ou 3. 

Article 17 Ii 
fl 
iiL'article XXII (Autres revenus) de la Convention est modifie par l'adjonction du paragraphe 
11 
t!

suivant: I 
!! 

4. Nonobstant !es dispositions du paragraphe 1, la remuneration tiree par le II 
;1

resident d'un Etat contractant de la prestation d'une garantie d'emprunt n'est 	 ~ i 

ii 
imposable que dans cet Etat, sauf si cette remuneration correspond ades 1, 

:i 

benefices d'entreprise attribuables aun etablissement stable situe dans l'autre 
Ii 
:1
!I 
d 

----·-·-~. - -·------~=:-..:-··--------------------·-----------··_Ji 
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Etat contractant, auquel cas les dispositions de !'article VII (Benefices des 


entreprises) s'appliquent. 


Article 18 

Le paragraphe 2 de l'article XXIII (Fortune) de la Convention est modifie par la suppression de 

l'expression suivante «, ou par des biens meubles qui appartiennent aune base fixe dont un 

resident d'un Etat contractant dispose dans l'autre Etat contractant pour l'exercice d'une 

profession independante, ». 

Article 19 

L'alinea b) du paragraphe 2 de l'article XXIV (Elimination de la double imposition) de la 

Convention est supprime et remplace par ce qui suit : 

b) Dans le cas d'une societe qui est un resident du Canada et qui possede au 

moins IO p. 100 des droits de vote d'une societe qui est un resident des 

Etats-Unis de laquelle elle re~oit des dividendes au cours d'une annee 

d'imposition, le Canada accorde comme credit deductible de J'imp0t sur le 

revenu du Canada le montant approprie des impots sur le revenu payes ou dus 

aux Etats-Unis par cette societe au titre des benefices sur lesquels ces dividendes 

sont payes. 

·,: 

! 
Article 20 

· j l. Le paragraphe 1 de !'article XXV (Non-discrimination) de la Convention est supprime 

: ; et remplace par ce qui suit : 
I[ ' ·, 

1. Les nationaux d'un Etat contractant ne sont sownis dans l'autre Etat " 
j• 

, 	 contractant aaucune imposition ou obligation y relative, qui est plus Jourde que 

celles auxquelles sont ou pourront etre assujettis Jes nationaux de cet autre Etat 

!l.,, 

I 
ii
I, 

'1I.
11 
'I 
'1 

qI• 

11 

_J/ 
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qui se trouvent dans la meme situation, surtout aJ'egard de l'impot sur le revenu 

mondial. La presente disposition s'applique egalement aux personnes physiques 

qui ne sont pas des residents d'un Etat contractant ou des deux Etats 

contractants. 

2. Le paragraphe 2 de I'article XXV (Non-discrimination) de la Convention est 

supprime, et Jes paragraphes 3 a10 de I'article XXV sont renumerotes en consequence. 

3. Le paragraphe 3 renumerote de l'article XXV (Non-discrimination) de la 

Convention est modifie par la suppression des mots « article XV (Professions 

dependantes) »et leur remplacement par« article XV (Revenu tire d'un emploi) ». 

Article 21 

1. Le paragraphe 6 de I'article XXVI (Procedure amiable) de la Convention est supprime 

et remplace par ce qui suit : 

6. Lorsque, conformement aune procedure amiable aux termes du present 

article, Jes autorites competentes ont tente, sans succes, d'en arriver aun accord 

complet dans une affaire, cette affaire est resolue par arbitrage de la maniere 

indiquee au paragraphe 7, et sous reserve des exigences de ce paragraphe, et aux 

regles ou aux procedures convenues entre Jes Etats contractants par echanges de 

notes diplomatiques si 

a) Des declarations de revenus ont ete produites dans au moins un 

Etat contractant aJ'egard des annees d'imposition en cause; 

b) L 'affaire est, selon le cas : 

(i) une affaire qui 

(A) conceme l'application d'au moins un article qui 

est soumis aI'arbitrage conformement ades notes 
.,I 

echangees entre les autorites competentes, et 
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q 

Ii 
•1 

(B) n'est pas, comme le determinent Jes autorites '·. 
I\ 
L 

competentes avant la date aJaquelle des procedures ~ ; 
d'arbitrage auraient autrement debute, une affaire qui ne j; 

·I ,,' 
peut etre determinee par arbitrage, 

(ii) une affaire particuliere qui peut etre determinee par 

arbitrage selon Jes autorites competentes; 
I· ., 

~ ;


c) Toutes Jes personnes concernees s'entendent selon Jes l' 


dispositions de J'alinea d) du paragraphe 7. 

7. Aux fins du paragraphe 6 et du present paragraphe, les regles et les 
,. 
;jdefinitions suivantes s'appliquent : 	 '!
11 

,, 
ii 

.I 
I 

a) L'expression « personne concernee » designe la personne qui 

presente une affaire aune autorite competente aux fins d'examen aux 
l 

ii 
'Itermes du present article et toutes les autres personnes, le cas echeant, !, 
:I p

dont l'impot apayer al'un OU l'autre des Etats contractants peut etre ii 
11directement touche par un accord amiable decoulant de cet examen; 

'· 
b) La« date de debut» d'une affaire est la date la plus rapprochee a '! 

~ ; 
'I
' laquelle les renseignements requis pour lancer un examen approfondi en p 

vue d'un accord amiable ont ete re\:US par les autorites competentes des 

deux Etats contractants; 

c) Les procedures d'arbitrage dans une affaire commencent ala plus ' Ii,. 
eloignee des dates suivantes : 

(i) la date qui suit de deux ans la date de debut de cette 

affaire, sauf si les autorites competentes des deux Etats 

contractants se sont deja entendues sur une autre date; 

(ii) la date la plus rapprochee a laquelle !'entente exigee a 

l'alinea d) a ete re\:ue par Jes autorites competentes des deux 

'1 Etats contractants; I 
~ i 

:1 

I: 
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d) Les personnes concemees, ainsi que leurs mandataires ou 

representants autorises, doivent s'entendre avant le debut des procedures 

d'arbitrage pour ne divulguer apersonne !es renseignements re~us dans 

le cadre des procedures d'arbitrage de l'un ou l'autre des Etats 

contractants ou de la commission d'arbitrage, sauf la determination de 

cette commission; 

e) Sauf si une personne concemee n'accepte pas la determination 

d'une commission d'arbitrage, la determination constitue une resolution 

par accord amiable aux termes du present article et elle lie les deux Etats 

contractants al'egard de cette affaire; 

t) Aux fins d'une procedure d'arbitrage menee aux termes du 

paragraphe 6 et du present paragraphe, !es membres de la commission 

d' arbitrage et les membres de leur personnel sont consideres comme des 

« personnes OU des autorites » aqui des renseignements peuvent etre 

divulgues aux termes de !'article XXVII (Echange de renseignements) de 

la presente Convention. 

!; 
Article 22 

1. L'alinea a) du paragraphe 8 de !'article XXVI A (Assistance en matiere de perception) 

de la Convention est supprime et remplace par ce qui suit : 
., 
t ~ 
11
Ii

a) Lorsque le contribuable est une personne physique, la creance fiscale p 
conceme soit une periode imposable au cours de laquelle le contribuable etait un H 

!l 
citoyen de l'Etat requis ou, si le contribuable est devenu citoyen de l'Etat requis p

ii p
avant le 9 novembre 1995 et est citoyen au moment ou l'Etat requerant demande d 

I! 
!I

la perception de la creance, soit une periode imposable qui a pris fin avant le !' 
j! 

9 novembre 1995, 1! 
l•:1 

2. Le paragraphe 9 de I'article XXVI A (Assistance en matiere de perception) de la 

!IConvention est supprime et remplace par ce qui suit : 
lj
1. 

--·-----------·--·--·-- ..-··--·--------------------·------·----------Ji 
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9. Nonobstant les dispositions de I'article II (lmpots vises), les dispositions 

du present article s'appliquent a toutes les categories d'impots per\:US, et aux 

cotisations d'assurance emploi et de securite sociale prelevees par le 

gouvemement d'un Etat contractant ou en son nom. 

Article 23 

L'article XX:VII (Echange de renseignements) de la Convention est supprime et remplace par 

ce qui suit: 

Article XXVII 


Echange de renseignements 


1. Les autorites competentes des Etats contractants echangent les 

renseignements pertinents a !'application des dispositions de la presente 

Convention ou a celles de la legislation inteme des Etats contractants relatives 

aux impots auxquels s'applique la presente Convention dans la mesure ou 

!'imposition qu'elle prevoit n'est pas contraire a la presente Convention. 

L'echange de renseignements n'est pas restreint par I'article I (Personnes 

visees). Les renseignements re\:US par un Etat contractant sont tenus secrets, de 
! 

• 1 la meme maniere que les renseignements obtenus en application de la legislation H 
11
,Ifiscale de cet Etat, et ne sont communiques qu'aux personnes ou autorites (y "· 
'·:i 

compris les tribunaux et organes administratifs) concemees par l'etablissement i: 
: ~ 

ou le recouvrement des imp6ts auxquels la presente Convention s'applique, par iip
d 
I'

!'administration et la mise a execution de ces impots ou par les decisions sur les 
d 

recours relatifs aces impots ou, nonobstant le paragraphe 4, ayant trait aux p
:I 
'Iimpots per\:US par une subdivision politique ou une collectivite locale d'un Etat ii
1:

contractant qui sont de nature analogue aux imp6ts vises par la presente ii
If 
ti 

I' Convention en vertu de !'article II (lmp6ts vises). Ces personnes ou autorites ·' p 

n'utilisent ces renseignements qu'a ces fins. Elles peuvent faire etat de ces n 
Ii 

1i 
!I, : II 

u_.--·-·--·--·_--_-::;;;....:..·::::::··:.:...:.::===--=-:·==:.:··-=--=···=··-=================:=:JJ! 
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renseignements au cours d'audiences publiques de tribunaux ou clans des 

jugements. Les autorites competentes peuvent communiquer aune commission 

d'arbitrage etablie conformement au paragraphe 6 de l'article XXVI (Procedure 

'l 	 amiable) Jes renseignements necessaires au deroulement de la procedure 

d'arbitrage; Jes membres de la commission d'arbitrage respectent Jes restrictions 

decrites clans le present article en matiere de communication de ces 

renseignements. 

2. Si des renseignements sont demandes par un Etat contractant 

conformement au present article, l'autre Etat contractant utilise ses mesures de 

collecte de renseignements pour obtenir Jes renseignements demandes, meme si 

cet autre Etat peut ne pas avoir besoin de ces renseignements ases propres fins 
·r, 

fiscales. L'obligation prevue dans la phrase precedente est assujettie aux 

restrictions prevues au paragraphe 3, mais ces restrictions ne doivent en aucun 

cas etre interpretees comme autorisant un Etat contractant arefuser de foumir 

des renseignements sous pretexte qu'il n'a aucun interet national pour ces 

renseignements. 

3. Les dispositions des paragraphes I et 2 ne peuvent en aucun cas etre 

interpretees comme imposant aun Etat contractant l'obligation: 

a) De prendre des mesures administratives derogeant asa legislation 

et asa pratique administrative OU acelles de l'autre Etat contractant; 

b) De foumir des renseignements qui ne pourraient etre obtenus sur 

la base de sa legislation ou dans le cadre de sa pratique administrative 

normale ou de celles de I' autre Etat contractant; 

c) De fournir des renseignements qui reveleraient un secret 

commercial, industriel, professionnel ou un procede commercial ou des 

renseignements dont la communication serait contraire al'ordre public. 

4. Au sens du present article, la presente Convention s'applique, nonobstant 

Jes dispositions de I'article II (lmp0ts vises) : 

•.,·-..... ,, 	
J'f=~I·
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a) Atous les impots per.;:us par un Etat contractant; 

b) 	 Aux autres impc)ts auxquels s'applique une disposition 

quelconque de la presente Convention mais uniquement dans la mesure 

ou les renseignements.sont pertinents a!'application de cette disposition. 

5. En aucun cas les dispositions du paragraphe 3 ne peuvent etre 

interpretees comme autorisant un Etat contractant arefuser de fournir des 

renseignements sous pretexte qu'ils sont detenus par une banque, une autre 

institution financiere, une personne designee ou une personne exer.;:ant une 

capacite fiduciaire ou un mandat, ou parce qu'ils ont trait ades participations 

dans une personne. 

6. Lorsqu'une demande specifique est faite par l'autorite competente d'un 

Etat contractant, l'autorite competente de l'autre Etat contractant fournit les 

renseignements en vertu du present article dans la forme requise, telle que les 

depositions de temoins et copies de documents originaux non-annotes (y 

compris les livres, papiers, releves, archives, comptes ou ecritures). 

7. L'Etat requis permet aux representants de l'Etat requerant d'entrer dans 

l'Etat requis pour interviewer des personnes et examiner des livres et des 

archives avec le consentement des personnes soumises a!'examen. 

Article 24 

1. Le paragraphe 2 de I'article XXIX (Dispositions di verses) de la Convention est 

supprime et remplace par ce qui suit : 

2. 	 a) Sauf dans !es cas prevus au paragraphe 3, aucune disposition de 

la presente Convention ne peut etre interpretee commc empechant un 

Etat contractant d'imposer ses residents (tels que determines en vertu de 

l'article IV (Residence)) et, en ce qui conccrne les Etats-Unis, scs 

citoyens et les societes qui choisissent d'etre considerees comme societes 

nationales. 

;: 
t " 

I 

i 
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b) Nonobstant les autres dispositions de la presente Convention, un 

ancien citoyen ou un ancien resident a long terme des l~tats-Unis peut, 

pendant les dix annees suivant la perte de ce statut, etre impose 

conformement aux lois des Etats-Unis au titre du revenu de sources 

americaines (y compris le revenu repute, selon le droit inteme des Etats-

Unis, provenir de ces sources). 

2. L'alinea 3a) de !'article XXIX (Dispositions diverses) est supprime et remplace par ce 

qui suit: 

a) En vertu des paragraphes 3 et 4 de l'article IX (Personnes liees), des 

paragraphes 6 et 7 de !'article XIII (Gains), des paragraphes l, 3, 4, 5, 6b), 7, 8, 

l 0 et 13 de I' article XVIII (Pensions et rentes ), du paragraphe 5 de I' article 

XXIX (Dispositions diverses), des paragraphes I, 5 et 6 de !'article XXIX B 

(Impots per9us en cas de deces), des paragraphes 2, 3, 4 et 7 de !'article XXIX B 

(lmpots per9us en cas de deces) en ce qui conceme !'application de ces 

paragraphes aux successions des personnes qui ne sont pas des anciens citoyens 

vises au paragraphe 2 du present article, des paragraphes 3 et 5 de !'article XXX 

(Entree en vigueur) et des articles XIX (Fonctions publiques), XXI 

(Organisations exonerees), XXIV (Elimination de la double imposition), XXV 

(Non-discrimination) et XXVI (Procedure amiable); 

Article 25 

L'article XXIX A (Restrictions apportees aux avantages) de la Convention est supprime et 

remplace par ce qui suit : 
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Article XXIX A 


Restrictions apportees aux avantages 


1. 	 Aux fins de !'application de la presente Convention par un Etat 

contractant, 

a) Une personne admissible adroit atous !es avantages qu'accorde 

la presente Convention, 

b) Sauf dans Jes cas prevus aux paragraphes 3, 4 et 6, une personne 

qui n'est pas une personne admissible n'a droit aaucun des avantages 

qu'accorde la presente Convention. 

2. 	 Au sens du present article, une personne admissible est un resident d'un 

Etat contractant qui est : 

a) Une personne physique; 

b) Un Etat contractant ou l'une de ses subdivisions politiques ou 

collectivites locales ou toute personne morale de droit public de cet Etat, 

cette subdivision ou collectivite; 

c) Une societe ou une fiducie dont la principale categorie d'actions 

ou de parts (et Jes categories non proportionnelles d'actions ou de parts) 

fait l'objet de transactions importantes et regulieres dans au moins une 

bourse de valeurs reconnue; 

d) Une societe dont 50 p. 100 ou plus des droits de vote et de la 

valeur des actions et 50 p. l 00 ou plus des droits de vote et de la valeur 

de chacune des categories non proportionnelles d'actions (autres que des 

actions correspondant ades emprunts) sont possedes directement ou 

indirectement par cinq personnes ou moins, dont chacune est une societe !~ 

1. 

•' ' 
ou une fiducie visee al'alinea c), pourvu que chacune des societes ou 

fiducies de la chaine de proprietaires soit une personne admissible; 

e) 	 (i) une societe dont 50 p. 100 ou plus des droits de vote et de 

la valeur des actions et 50 p. I 00 ou plus des droits de vote et de 
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la valeur de chacune des categories non proportionnelles 

d'actions (autres que Jes actions correspondant ades emprunts) 

ne sont pas possedes directement ou indirectement par des 

personnes autres que des personnes admissibles, ou 

. (ii) une fiducie dont 50 p. 100 ou plus de la participation 

beneficiaire et 50 p. I 00 ou plus de chaque participation non 

proportionnelle n' est pas possedee directement ou indirectement 

par des personnes autres que des personnes admissibles, 

lorsque le montant des depenses deductibles du revenu brut (determine 


dans l'Etat de residence de la societe ou de la fiducie) qui est paye ou du 


par la societe ou la fiducie, selon le cas, pour sa periode fiscale 


precedente (ou, dans le cas d'une premiere periode fiscale, cette 


periode), directement OU indirectement, ades personnes qui ne sont pas 


des personnes admissibles est inferieur a50 p. JOO de son revenu brut 


pour cette periode; 


t) Une succession; 


g) Une organisation abut non lucratif, pourvu que plus de la moitie 


des beneficiaires, membres ou participants de cette organisation soient 


des personnes admissibles; 


h) Une fiducie, une societe, une organisation ou un autre mecanisme 


decrit au paragraphe 2 de !'article XXI (Organisations exonerees) et cree 


dans le but de fournir des prestations principalement ades personnes 


physiques qui sont des personnes admissibles, ou des personnes qui 


etaient des personnes admissibles au cours des cinq annees precedentes; 


i) Une fiducie, une societe, une organisation ou un autre mecanisme 


decrit au paragraphe 3 de !'article XXI (Organisations exonerees), 


pourvu que Jes beneficiaires de la fiducie, de la societe, de !'organisation 


ou de l'autre mecanisme soient decrits aux alineas g) ou h). 
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'•I: 
ll 

3. Lorsqu'une personne est un resident d'un Etat contractant et n'est pas 	 !! 
H 
~ iune personne admissible, et que cette personne ou une personne qui Jui est liee, 	 I•

ii 
exerce activement des activites industrielles ou commerciales dans cet Etat :: 

~ I(autres que des activites de placements OU de gerance de placements, a moins 	 I• 

1· 
H 

que ces activites ne soient exercees pour des clients dans le cours normal des 	 1·,,,. 
<I 

affaires par une banque, une compagnie d'assurance, un courtier en valeurs 	 ;," 
l! 

mobilieres enregistre ou un etablissement financier qui recueille des depots), les H 
l. 

avantages de la presente Convention s'appliquent ace resident a l'egard des ,,l 

revenus provenant de I'autre Etat contractant decoulant, directement ou de fa9on 

accessoire, de ces activites industrielles ou commerciales (y compris le revenu 

gagne, directement OU indirectement, par Ce resident par l'intermediaire d'une 

ou de plusieurs autres personnes qui sont residentes de cet autre Etat), mais 

seulement si ces activites industrielles ou commerciales sont importantes 

comparativement aux activites exercees dans cet autre Etat d'ou decoule le 

revenu a l'egard duquel les avantages accordes par cet autre Etat en vertu de la 

presente Convention sont invoques. 

4. Une societe qui est un resident d'un Etat contractant a egalement droit 

aux avantages des articles X (Dividendes), XI (Interets) et XII (Redevances) si 

a) Ses actions qui representent plus de 90 p. 100 de tous les droits .. I 

de vote et de la valeur de !'ensemble de ses actions et au moins 50 p. 100 

des droits de vote et de la valeur des categories non proportionnelles 

d'actions (autres que Jes actions correspondant a un emprunt) sont 

possedees directement ou indirectement par des personnes dont chacune 

est une personne admissible ou une personne qui 

(i) est un resident d'un pays avec lequel l'autre Etat 

contractant a conclu une convention globale sur l'impot sur le 

revenu et qui adroit aux avantages qu'accorde cet autre Etat en 

vertu de cette convention; 

33 



. ___ ,_ ··-- -~---· '~---------·-----------~------·-----~---·-·---···\ 

(ii) aurait droit aux avantages accordes en vertu des 

paragraphes 2 et 3 si cette personne etait un resident du premier 

Etat (et, aux fins du paragraphe 3, si l'activite qu'elle exer9ait 

dans le pays dont elle est un resident avait ete exercee par elle 

dans le premier Etat); 
•'' 

(iii) aurait droit aun taux d'imposition dans l'autre Etat I'
'I 
•' 

contractant en vertu de la convention conclue entre le pays ou 

reside cette personne et cet autre Etat, al'egard d'une categorie 

particuliere de revenus pour lesquels elle invoque un avantage en 

~vertu de la presente Convention, qui est egal ou inferieur au taux i ' 
applicable en vertu de la presente Convention; et 

b) Le montant des depenses deductibles du revenu brut (determine 

dans l'Etat de residence de la societe) qui est paye ou du par la societe 
I, 

pour sa periode fiscale precedente (ou, dans le cas d'une premiere 

periode fiscale, cette periode) directement OU indirectement ades 

personnes qui ne sont pas des personnes admissibles est inferieur a50 p. 
,, 
' 100 du revenu brut de la societe pour cette periode. ' 
11 
f 

5. Au sens du present article, 
·,.,,, 

a) L'expression «action correspondant aun emprunt » designe: 

(i) une action decrite a l'alinea e) de la definition d'« action 

privilegiee aterme » de la Loi de / 'imp6t sur le revenu, tel qu'il 

peut etre modifie sans en changer le principe general; 

(ii) les autres types d'action qui peuvent etre agrees par les 

autorites competentes des Etats contractants. 

b) L'expression « categorie non proportionnelle d'actions » designe 

une categorie d'actions d'une societe residant dans l'un des Etats 

contractants qui permet a l'actionnaire d'avoir droit aune participation 

disproportionnellement plus elevee, sous forme de dividendes, de 
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remboursements ou autrement, des gains produits dans l'autre Etat par 

des activites ou des actifs particuliers de la societe; 

c) L'expression «participation non proportionnelle dans une 

fiducie)) designe la participation dans une fiducie residant dans l'un des 

Etats contractants qui permet au detenteur de cette participation d'avoir 

droit aune participation OU une creance disproportionnellement plus 

elevee, au titre des gains produits dans l'autre Etat par des activites ou 

des actifs particuliers de la fiducie; 

d) L'expression ((organisation abut non lucratif» d'un Etat 

contractant designe une entite creee OU etablie dans cet Etat et qui est, en 

raison de son statut d'organisme sans but lucratif, generalement exempte 

d'impot sur le revenu dans cet Etat et comprend une fondation privee, un 

organisme de charite, un syndicat, une association commerciale ou une 

organisation semblable; 

e) L'expression « principale categorie d'actions » d'une societe 

designe Jes actions ordinaires de la societe, pourvu que cette categorie 

d'actions represente la majeure partie des droits de vote et de la valeur de 

la societe. Si aucune categorie d'actions ordinaires ne represente la 

majeure partie de !'ensemble des droits de vote et de la valeur de la 

societe, la« principale categorie d'actions »correspond aux categories 

qui, dans !'ensemble, representent la majeure partie de !'ensemble des 

droits de vote et de la valeur de la societe; 

f) L'expression « bourse de valeurs reconnue » designe: 

(i) le systeme NASDAQ possede par I' Association nationale 

des agents de change (National Association of Securities Dealers, 

Inc.) et toute bourse de valeurs enregistree aupres de la 
'i,.
;ICommission des valeurs mobilieres des Etats-Unis (Securities ol 

1,'I and Exchange Commission) comme etant une bourse de valeurs 

lj
I, 

::::::.:.:=:=::::.:::.::..================,:-------------11 
J 
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nationale aux fins de la Joi sur !es bourses de valeurs de 1934 

(Securities Exchange Act de 1934); 

(ii) Jes bourses de vaJeurs canadiennes qui sont des « bourses 

de Valeurs visees par regJement » OU des « bourses de valeurs 

designees » au sens de la Loi de / 'impot sur le revenu; 

(iii) toute bourse de valeurs agreee par Jes Etats contractants 

clans un echange de notes ou par Jes autorites competentes des 

Etats contractants. 

6. Lorsqu'une personne qui est un resident d'un Etat contractant n'a pas 

droit en vertu des dispositions precedentes du present article aux avantages 

qu'accorde l'autre Etat contractant en vertu de la presente Convention, l'autorite 

competente de cet autre Etat determine, ala demande de cette personne, en se 

fondant sur tous Jes elements pertinents, notamment les antecedents, la structure, 

la propriete et Jes transactions de cette personne si : 

a) Un des objets principaux de sa creation et de son existence n'est 

pas de tirer avantage des benefices prevus par la presente Convention et 

auxqueJs eJle n'aurait pas eu droit autrement; 

b) II ne serait pas approprie, compte tenu de I' obj et du present 

article, de refuser d'accorder Jes avantages de la presente Convention a 

cette personne. 

La personne se voit accorder Jes avantages de la presente Convention par cet 

autre Etat lorsque l'autorite competente determine que l'alinea a) ou l'alinea b) 

s'applique. 

7. II est entendu que le present article ne peut etre interprete comme 

,,f 	 limitant, de quelque fayon que ce soit, le droit d'un Etat contractant de refuser 

d'accorder Jes avantages de la presente Convention lorsqu'il peut 

,,raisonnabJement etre conclu que faire autrement resuJterait en un abus des ,.
i, 	 ii 

dispositions de la presente Convention. 	 ;1
I;
.1 
ii 

, I 	 1: 
1! 

,_:::::=::..,;:.::-..:..-_- ~' - . . ·=.=:=.::.:···=·-::.:-::::,-::..:..:·-=-================ :::..:==========:::::..::::::.:==:~=...:·" 
36 



:=.:.;=.::.·--~-·~·-~-=-=--~--=·-~-================================~~·q 
11 

Article 26 ll 
11 p

1. Le paragraphe l de !'article XXIX B (Imp(>ts per~us en cas de deces) de la Convention 

est supprime et remplace par ce qui suit : ii
11 
'I 

i 
1. Lorsque les biens d'une personne physique qui est un resident d'un Etat 

Icontractant sont transmis ala suite du deces de cette personne physique aune 
ii 

organisation mentionnee au paragraphe 1 de !'article XXI (Organisations !I 
., q 

exonerees) et qui est un resident de I' autre Etat contractant, 

11 
J", a) Si la personne physique est un resident des Etats-Unis et si II q

l'organisation est un resident du Canada, !es consequences fiscales aux .~ 
'.i 
l ~ Etats-Unis de la transmission des biens s'appliquent comme si •' 

;i !'organisation etait un resident des Etats-Unis, 

iib) Si la personne physique est un resident du Canada et si 1: 
ii

I' organisation est un resident des Etats-Unis, !es consequences fiscales d 

!i 
au Canada de la transmission des biens s'appliquent comme si la ii 

d 

personne physique avait cede !es biens pour un produit egal aun montant !I 
I' 

choisi au nom de la personne physique acette fin (de la maniere precisee .1 
ll 

!i 
:r

par l'autorite competente du Canada), lequel montant n'est pas inferieur 

au cout des biens pour la personne physique, determine aux fins de I~ 
;1
!Il'impot canadien, et n'est pas superieur alajuste valeur marchande des 
" !I

biens. 1•
H 

2. Le paragraphe 5 de !'article XXIX B (Impots pen;us en cas de deces) de la Convention II
;1 
H,, 

est supprime et remplace par ce qui suit : I! 
~ : 
I ~ 

5. Lorsqu'une personne physique etait un resident des Etats-Unis ,,I 
immediatement avant son deces, aux fins des paragraphes 70(5.2) et 70(6) de la !I.,,, 
Loi de l 'impot sur le revenu, cette personne et son conjoint sont consideres avoir 11 

~ ! 
r'ete residents du Canada immediatement avant le deces de cette personne ii 
p 

physique. Lorsqu'une fiducie qui serait une fiducie au sens du paragraphe 70(6) 
11
·l

de cette Loi, si ses fiduciaires qui etaient des residents OU des citoyens des Etats- '1ii 
II
Ii 

__j 
11
I 
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'1L

Unis ou des societes domestiques en vertu de la legislation des Etats-Unis i! 
etaient des residents du Canada, demande aI' autorite competente canadienne de II 

ii 
: ~ 

le faire, l'autorite competente peut, sous reserve de modalites qui Jui sont I 

I! 
satisfaisantes, accepter de traiter la fiducie aux fins de cette Loi comme un 	

I, 
'·1 

resident du Canada pendant la periode et relativement aux biens qui sont 	 ..ii 
~ ! 

precises par l'autorite competente. 

Article 27 

1. Le present protocole fera l'objet d'une ratification conformement aux procedures a 

accomplir aux Etats-Unis et au Canada. Les Etats contractants se notifient l'un l'autre par ecrit, 

par la voie diplomatique, lorsque leurs procedures respectives auront ete accomplies. 

2. Le present protocole entre en vigueur ala date de la demiere des notifications mentionnees 

au paragraphe 1 OU le I er janvier 2008, selon la date la plus tardive. Les dispositions du present 

,. 
protocole s'appliquent : 

a) A l'egard de l'imp0t retenu ala source sur des montants payes, ou portes au credit, 

acompter du premier jour du deuxieme mois qui commence apres la date d'entree en 

vigueur du present protocole; 

b) A l'egard des autres imp0ts, pour Jes annees d'imposition qui commencent apres 

l'annee civile pendant laquelle le present protocole entre en vigueur (ou qui commencent 

pendant ou apres cette annee civile si la demiere des notifications visees au paragraphe 1 

" date de 2007). 
·' 

I 

1! 

3. 	 Nonobstant le paragraphe 2 : 
\' 

a) Le paragraphe 1 de !'article 2 du present protocole s'applique al'egard de la 

continuation des societes executee apres le 17 septembre 2000; 

b) Le nouveau paragraphe 7 de !'article IV (Residence) de la Convention, ajoute par 

!'article 2 du present protocole, s'applique acompter du premier jour de la troisieme annee 

I,'Icivile qui se termine apres l'entree en vigueur du present protocole; 
'I 
!1.. 
11 

i 	 I';I 
'I I'
·' 
I 	

___ lj:[_ ·----.:.::.::.:.::::.-:..- -- 
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c) L'article 3 du present protocole s'applique acompter de la troisieme annee i•
' I' 

d'imposition qui se termine apres l'entree en vigueur du present protocole; toutefois, il ne 

s'applique en aucun cas afin de determiner si une entreprise est repuree fournir des services 

par l'intennediaire d'un etablissement stable en vertu du paragraphe 9 de l'article v 

(Etablissement stable) de la Convention, ades jours de presence, ala fourniture de services 

ou ades recettes brutes tirees d'une entreprise exploitee activement anterieurs au 

1er janvier 2010; 

d) Aux fins de l'application de l'article 6 du present protocole aux interets payes ou 

portes au credit pendant les deux premieres annees civiles qui se tenninent apres l 'entree 

en vigueur du present protocole, le paragraphe 1 de l'article XI (Inten'.\ts) de la Convention 

est repute avoir le libelle suivant : 

1. Les interets provenant d'un Etat contractant et dont un resident de l'autre 

Etat contractant est le b6neficiaire effectif ne sont imposes que dans cet autre Etat. 

Cependant, si les interets ne sont pas exoneres d'impf>t en vertu du paragraphe 3 de 

l'article XI (Inrerets) selon son libelle du I er janvier 2007 et que le payeur des il·' 
: ~ 

interets et le beneficiaire effectif des interets sont des personnes liees, ou seraient 
,: 
:ireputes l'etre si les dispositions du paragraphe 2 de l'article IX (Personnes liees) 
·' 

s'appliquaient acette fin, ces interets sont aussi imposables dans l'Etat contractant 

duquel ils proviennent et confonnement aux lois de cet Etat, mais l'impf>t ainsi ' if ,, 
etabli ne peut exceder le pourcentage que voici du montant brut des interets : 

a) Si les interets sont payes ou portes au credit pendant la premiere " '' 

annee civile qui se termine apres l'entree en vigueur du present paragraphe, ; 
! 

! 
I! 

7 p. 100; 

b) Si les interets sont payes OU portes au credit pendant la deuxieme 

annee civile qui se termine apres l'entree en vigueur du present paragraphe, 

4 p. 100; 

e) Les paragraphes 2 et 3 de !'article 8 du present protocole s'appliquent a I I 

l'egard d'alienations de biens effectuees apres le 17 septe~bre 2000 (y compris, ~ I 
q 
;,' 
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pour plus de certitude, celles reputees etre effectuees apres cene date en vertu des 


lois d'un Etat contractant); 


f) L'article 21 du present protocole s'applique a l'egard: 


(i) des affaires faisant l'objet d'un exan1en par !es autorites 

competentes ala date d'entree en vigueur du present protocole; 

(ii) des affaires visees par un examen par Jes autorites competentes 

apres la date d'entree en vigueur du present prptocole; 

'· ''•et la date de debut d'une affaire visee au sous-alinea f)(i) correspond ala date 	 ~ !
i: 
;i

d'entree en vigueur du present protocole; 	 ,. 
!!,, 

g) L'article 22 du present protocole s'applique al'egard des creances 	
1· 

·i 
': 

fiscales ayant fait l'objet d'une decision definitive de la part d'un Etat requerant i; 

apres le 9 novembre 1985. 

EN FOi DE QUOI les soussignes, dfunent autorises acet effet par leur gouvemement 
'I 
~ I 

respectif, ont signe le present protocole. 

FAIT en double exemplaire aChelsea ce 21 ieme jour de septembre 2007, en langues 

fran9aise et anglaise, chaque version faisant egalement foi. 

POUR LE GOUVERNEMENT DES 
ETATS-UNIS D'AMERIQUE 

/2. /~
/'I/-::--:.. CZ-~ 

~· 

POUR LE GOUVERNEMENT DU 
ii 
" 

c~~M ft{ 
Ii,, 

'•
;1 
ii 
,.I 
I '· 

':..:::..:_::.:.::::.;:..._..:::~:_::..;.::__- -·- -- - --····----------------· ---- ---- -·------· __________ ; i 
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Minister Ministre 
of Foreign Affairs des Affaires etrangeres 

Ottawa, Canada K1A OG2 

Note No. JLAB-0111 

·srP ·2 ··1 ·~001 
Excellency, 

I have the honor to refer to the Protocol (the "Protocol") done today between 
Canada and the United States ofAmerica amending the Convention with Respect to 
Taxes on Income and on Capital done at Washington on 26 September 1980, as amended 
by the Protocols done on 14 June 1983, 28 March 1984, 17 March 1995, and 
29 July 1997 (the "Convention"), and to propose on behalf of the Government of Canada 
the following: 

In respect ofany case where the competent authorities have endeavored but are unable to 
reach a complete agreement under Article XXVI (Mutual Agreement Procedure) of the 
Convention regarding the application ofone or more of the following Articles of the 
Convention: IV (Residence) (but only insofar as it relates to the residence of a natural 
person), V (Permanent Establishment), VII (Business Profits), IX (Related Persons), and 
XII (Royalties) (but only (i) insofar as Article XII might apply in transactions involving 
related persons to whom Article IX might apply, or (ii) to an allocation ofamounts 
between royalties that are taxable under paragraph 2 thereof and royalties that are exempt 
under paragraph 3 thereof), binding arbitration shall be used to determine such 
application, unless the competent authorities agree that the particular case is not suitable 
for determination by arbitration. In addition, the competent authorities may, on an ad hoc 
basis, agree that binding arbitration shall be used in respect of any other matter to which 
Article XXVI applies. If an arbitration proceeding (the "Proceeding") under paragraph 6 
ofArticle XXVI commences, the following rules and procedures shall apply: 

1. 	 The Proceeding shall be conducted in the manner prescribed by, and subject to the 
requirements of, paragraphs 6 and 7 ofArticle XXVI and these rules and 
procedures, as modified or supplemented by any other rules and procedures 
agreed upon by the competent authorities pursuant to paragraph 17 below. 

2. 	 The determination reached by an arbitration board in the Proceeding shall be 
limited to a determination regarding the amount of income, expense or tax 
reportable to the Contracting States. 

3. 	 Notwithstanding the initiation of the Proceeding, the competent authorities may 
reach a mutual agreement to resolve a case and terminate the Proceeding. 
Correspondingly, a concerned person may withdraw a request for the competent 
authorities to engage in the Mutual Agreement Procedure (and thereby terminate 
the Proceeding) at any time. 

4. 	 The requirements of subparagraph 7(d) ofArticle XXVI shall be met when the 
competent authorities have each received from each concerned person a notarized 
statement agreeing that the concerned person and each person acting on the 
concerned person's behalf, shall not disclose to any other person any information 
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received during the course of the Proceeding from either Contracting State or the 
arbitration board, other than the determination of the Proceeding. A concerned 
person that has the legal authority to bind any other concerned person(s) on this 
matter may do so in a comprehensive notarized statement. 

5. 	 Each Contracting State shall have 60 days from the date on which the Proceeding 
begins to send a written communication to the other Contracting State appointing 
one member of the arbitration board. Within 60 days of the date on which the 
second such communication is sent, the two members appointed by the 
Contracting States shall appoint a third member, who shall serve as chair of the 
board. Ifeither Contracting State fails to appoint a member, or ifthe members 
appointed by the Contracting States fail to agree upon the third member in the 
manner prescribed by this paragraph, a Contracting State shall ask the highest 
ranking member of the Secretariat at the Centre for Tax Policy and 
Administration of the Organisation for Economic Co-operation and Development 
(OECD) who is not a citizen ofeither Contracting State, to appoint the remaining 
member(s) by written notice to both Contracting States within 60 days of the date 
of such failure. The competent authorities shall develop a non-exclusive list of 
individuals with familiarity in international tax matters who may potentially serve 
as the chair of the board. 

6. 	 The arbitration board may adopt any procedures necessary for the conduct of its 
business, provided that the procedures are not inconsistent with any provision of 
Article XXVI or this note. 

7. 	 Each of the Contracting States shall be permitted to submit, within 60 days of the 
appointment of the chair of the arbitration board, a proposed resolution describing 
the proposed disposition of the specific monetary amounts of income, expense or 
taxation at issue in the case, and a supporting position paper, for consideration by 
the arbitration board. Copies of the proposed resolution and supporting position 
paper shall be provided by the board to the other Contracting State on the date on 
which the later of the submissions is submitted to the board. In the event that only 
one Contracting State submits a proposed resolution within the allotted time, then 
that proposed resolution shall be deemed to be the determination of the board in 
that case and the Proceeding shall be terminated. Each of the Contracting States 
may, if it so desires, submit a reply submission to the board within 120 days of the 
appointment of its chair, to address any points raised by the proposed resolution 
or position paper submitted by the other Contracting State. Additional 
information may be submitted to the arbitration board only at its request, and 
copies of the board's request and the Contracting State's response shall be 
provided to the other Contracting State on the date on which the request or the 
response is submitted. Except for logistical matters such as those identified in 
paragraphs 12, 14 and 15 below, all communications from the Contracting States 
to the arbitration board, and vice versa, shall take place only through written 
communications between the designated competent authorities and the chair of 
the board. 
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8. 	 The arbitration board shall deliver a determination in writing to the Contracting 
States within six months of the appointment of its chair. The board shall adopt as 
its determination one of the proposed resolutions submitted by the Contracting 
States. 

9. 	 In making its determination, the arbitration board shall apply, as necessary: (1) 
the provisions of the Convention as amended; (2) any agreed commentaries or 
explanations of the Contracting States concerning the Convention as amended; (3) 
the laws of the Contracting States to the extent they are not inconsistent with each 
other; and (4) any OECD Commentary, Guidelines or Reports regarding relevant 
analogous portions of the OECD Model Tax Convention. 

10. 	 The determination of the arbitration board in a particular case shall be binding on 
the Contracting States. The determination of the board shall not state a rationale. 
It shall have no precedential value. 

11. 	 As provided in subparagraph 7( e) ofArticle XXVI, the determination ofan 
arbitration board shall constitute a resolution by mutual agreement under this 
Article. Each concerned person must, within 30 days of receiving the 
determination of the board from the competent authority to which the case was 
first presented, advise that competent authority whether that concerned person 
accepts the determination of the board. Ifany concerned person fails to so advise 
the relevant competent authority within this time frame, the determination of the 
board shall be considered not to have been accepted in that case. Where the 
determination of the board is not accepted, the case may not subsequently be the 
subject of a Proceeding. 

12. 	 Any meeting(s) of the arbitration board shall be in facilities provided by the 
Contracting State whose competent authority initiated the mutual agreement 
proceedings in the case. 

13. 	 The treatment of any associated interest or penalties shall be determined by 
applicable domestic law of the Contracting State(s) concerned. 

14. 	 No information relating to the Proceeding (including the board's determination) 
may be disclosed by the members of the arbitration board or their staffs or by 
either competent authority, except as permitted by the Convention and the 
domestic laws of the Contracting States. In addition, all material prepared in the 
course of, or relating to, the Proceeding shall be considered to be information 
exchanged between the Contracting States. The Contracting States shall ensure 
that all members of the arbitration board and their staffs sign and send to each 
Contracting State notarized statements, prior to their acting in the arbitration 
proceeding, in which they agree to abide by and be subject to the confidentiality 
and nondisclosure provisions ofArticles XXVI and XXVII of the Convention and 
the applicable domestic laws of the Contracting States. In the event those 
provisions conflict, the most restrictive condition shall apply. 

15. 	 The fees and expenses ofmembers of the arbitration board shall be set in 
accordance with the International Centre for Settlement of Investment Disputes 
(ICSID) Schedule ofFees for arbitrators, as in effect on the date on which the 
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arbitration proceedings begin, and shall be borne equally by the Contracting 
States. Any fees for language translation shall also be borne equally by the 
Contracting States. Meeting facilities, related resources, financial management, 
other logistical support, and general administrative coordination of the Proceeding 
shall be provided, at its own cost, by the Contracting State whose competent 
authority initiated the mutual agreement proceedings in the case. Any other costs 
shall be borne by the Contracting State that incurs them. 

16. 	 For purposes of paragraphs 6 and 7 ofArticle XXVI and this note, each 
competent authority shall confirm in writing to the other competent authority and 
to the concerned person(s) the date of its receipt of the information necessary to 
undertake substantive consideration for a mutual agreement. Such information 
shall be: 

a) in the United States, the information required to be submitted to the U.S. 
competent authority under Revenue Procedure 2006-54, section 4.05 (or any 
applicable analogous provisions) and, for cases initially submitted as a request 
for an Advance Pricing Agreement, the information required to be submitted 
to the Internal Revenue Service under Revenue Procedure 2006-9, section 4 
(or any applicable analogous provisions), and 

b) in Canada, the information required to be submitted to Canadian competent 
authority under Information Circular 71-17 (or any applicable successor 
publication). 

However, this information shall not be considered received until both competent 
authorities have received copies of all materials submitted to either Contracting 
State by the concerned person(s) in connection with the mutual agreement 
procedure. 

1 7. 	 The competent authorities of the Contracting States may modify or supplement 
the above rules and procedures as necessary to more effectively implement the 
intent of paragraph 6 of Article XXVI to eliminate double taxation. 

Ifthe above proposal is acceptable to your Government, I further propose that this 
Note, which is authentic in English and in French, and your reply Note reflecting such 
acceptance shall constitute an agreement between our two Governments which shall enter 
into force on the date ofentry into force ofthe Protocol and shall be annexed to the 
Convention as Annex A thereto and shall therefore be an integral part ofthe Convention. 

Please accept, Excellency, the assurance ofmy highest consideration. 

Maxime Bernier 
Minister of Foreign Affairs 



Ministre Minister 
des Affaires etrangeres of Foreign Affairs 

Ottawa, Canada K1A OG2 

Note n° JLAB-01 I I 
2 1 SEP. 2007 

Excellence, 

J'ai l'honneur de me referer au Protocole (le« Protocole ») fait aujourd'hui entre 
le Canada et les Etats-Unis d'Amerique modifiant la Convention en matiere d'impots sur 
le revenu et sur la fortune, faite aWashington le 26 septembre 1980 et modifiee par les 
Protocoles faits le 14 juin 1983, le 28 mars 1984, le 17 mars 1995 et le 29 juillet 1997 (la 
« Convention » ), et de proposer ce qui suit au nom du gouvernement du Canada : 

Lorsque les autorites competentes ont tente sans succes d'arriver aun accord complet en 
vertu de l'article XXVI (Procedure amiable) de la Convention concernant l'application 
d'un ou de plusieurs des articles suivants de la Convention: IV (Residence) (mais 
uniquement dans le cas de la residence d'une personne physique), v (Etablissement 
stable), VII (Benefices des entreprises), IX (Personnes liees), et XII (Redevances) (mais 
uniquement si cet article peut s'appliquer (i) aux operations faisant intervenir des 
personnes liees susceptibles d'etre assujetties aI'article IX OU (ii) ala repartition de-:o-' 
sommes entre les redevances qui sont imposables en application du paragraphe 2 de cet 
article et les redevances qui sont exonerees en application du paragraphe 3 de cet article), 
l'arbitrage obligatoire sert aen determiner l'application, amoins que les autorites 
competentes ne conviennent que l'affaire en l'espece ne se prete pas aune determination 
par voie d'arbitrage. De plus, les autorites competentes peuvent, au cas par cas, convenir 
du recours aI'arbitrage obligatoire al'egard de toute autre question visee par 
l'article :XXVI. Si la procedure d'arbitrage (la« Procedure») prevue au paragraphe 6 de 
l'article :XXVI est declenchee, les regles et procedures suivantes s'appliquent: 

1. 	 La Procedure est menee de la maniere indiquee aux paragraphes 6 et 7 de 
l'article :XXVI, et sous reserve des exigences de ces paragraphes, et aux presentes 
regles et procedures, modifiees OU completees par d'autres regles et procedures 
auxquelles auront convenu les autorites competentes conformement au 
paragraphe 17 ci-apres. 

2. 	 La determination alaquelle est arrivee la commission d'arbitrage dans le cadre de 
la Procedure se limite au montant de revenu, de charges et d'impot devant etre 
declare aux Etats contractants. 

3. 	 Malgre le declenchement de la Procedure, les autorites competentes peuvent 
parvenir aun accord amiable pour regler une affaire et mettre un terme ala 
Procedure. Par consequent, une personne concernee peut en tout temps retirer la 
demande qu'elle a adressee aux autorites competentes de declencher une 
procedure amiable (et, ainsi, mettre un terme ala Procedure). 

4. 	 11 est satisfait aux exigences de l'alinea d) du paragraphe 7 de I'article XXVI 
lorsque les autorites competentes ont chacune re~u de chaque personne concernee 
une declaration notariee attestant que la personne concernee et toutes les 
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personnes qui agissent en son nom acceptent de ne pas communiquer ad'autres 
personnes les renseignements qu'elles recevront dans le cadre de la Procedure de 
l'un ou l'autre des Etats contractants ou de la commission d'arbitrage, autre que la 
determination de la Procedure. La personne concernee qui detient le pouvoir de 
lier les autres personnes concernees dans cette affaire peut le faire dans une 
declaration notariee complete. 

5. 	 Chaque Etat contractant dispose d'un delai de 60 jours acompter du 
declenchement de la Procedure pour envoyer une communication par ecrit a 
l'autre Etat contractant dans laquelle il nomme un membre de la commission 
d'arbitrage. Dans un delai de 60 jours apartir de la date d'envoi de la seconde 
communication du genre, les deux membres nommes par les Etats contractants 
nomment un troisieme membre, qui assume la presidence de la commission 
d'arbitrage. Si l'un ou l'autre Etat contractant omet de nommer un membre, ou si 
les membres nommes par les Etats contractants ne s'entendent pas sur le troisieme 
membre, de la maniere indiquee dans ce paragraphe, l'un ou l'autre des Etats 
contractants demande au membre occupant le poste du niveau le plus eleve du 
Secretariat du Centre de politique et d'administration fiscales de l'Organisation de 
cooperation et de developpement economiques (OCDE) qui n'est pas citoyen de 
l'un ou l'autre Etat contractant de nommer le ou les membres qui restent par un 
avis ecrit acet effet aux deux Etats contractants dans les 60 jours de la date a 
laquelle la nomination n'a pu etre faite. Les autorites competentes dressent une 
liste non exclusive de personnes qui connaissent l'imp0t international et qui 
pourraient etre interessees aassumer la presidence de la commission d'arbitrage. 

6. 	 La commission d'arbitrage peut adopter les procedures qu'elle juge necessaires 
pour s'acquitter de ses attributions, dans la mesure ou elles sont conformes aux 
dispositions de l'article XXVI et de la presente note. 

7. 	 Chacun des Etats contractants peut soumettre al'examen de la commission 
d'arbitrage, dans les 60 jours de la nomination du president de cette derniere, un 
projet de resolution qui decrit la disposition proposee des sommes precises de 
revenu, de charges ou d'imp0t en cause ainsi qu'un expose de position al'appui. 
La commission d'arbitrage remet des exemplaires du projet de resolution et de 
l'expose de position al'appui al'autre Etat contractant ala date OU la demi ere 
presentation lui est remise. Si un seul Etat contractant soumet le projet de 
resolution dans le delai imparti, ce projet est repute etre la determination de la 
commission d'arbitrage en l'espece, et il est mis fin ala Procedure. Chacun des 
Etats contractants peut, s'il le desire, soumettre une reponse ala commission 
d'arbitrage dans les 120 jours de la nomination du president de cette derniere, 
dans laquelle il traite des points souleves dans le pro jet de resolution ou l'expose 
de position soumis par l'autre Etat contractant. D'autres renseignements peuvent 
etre transmis ala commission d'arbitrage seulement si elle le demande, et des 
exemplaires de la demande de la commission et de la reponse de l'Etat contractant 
sont remis al'autre Etat contractant ala date du depot de la demande ou de la 
reponse. Sauf dans le cas des questions logistiques comme celles indiquees aux 
paragraphes 1~, 14 et 15 ci-dessous, toutes les communications que les Etats 
contractants transmettent ala commission d'arbitrage, et vice versa, se font par 
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l'intermediaire d'echanges par ecrit entre les autorites competentes designees et le 
president de la commission d'arbitrage. 

8. 	 La commission d'arbitrage remet une determination par ecrit aux Etats 
contractants dans les six mois de la nomination de son president. La commission 
d'arbitrage adopte l'un des projets de resolution soumis par les Etats contractants 
et en fait sa determination. 

9. 	 Lorsqu'elle arrive asa determination, la commission d'arbitrage applique le cas 
echeant : (1) les dispositions de la Convention telle que modifiee, (2) les 
commentaires ou explications acceptes des Etats contractants concemant la 
Convention telle que modifiee, (3) les lois des Etats contractants dans la mesure 
oil ell es ne sont pas incompatibles et ( 4) les commentaires, lignes directrices et 
rapports de l'OCDE concemant des parties analogues du Modele de convention 
fiscale de l'OCDE. 

10. 	 La determination de la commission d'arbitrage dans une affaire donnee lie les 
Etats contractants. Ellene fournit pas de justification et n'etablit pas de precedent. 

11. 	 Comme le stipule l'alinea e) du paragraphe 7 de l'article XXVI, la determination 
de la commission d'arbitrage est une resolution par accord amiable en vertu de cet 
article. Chaque personne concemee doit, dans les 30 jours de la reception de la 
determination de la commission d'arbitrage envoyee par l'autorite competente a 
qui l'affaire a d'abord ete soumise, informer cette autorite competente si elle 
accepte la determination de la commission. Si la personne concemee omet 
d'informer l'autorite competente appropriee dans le delai prescrit, la 
determination de la commission d'arbitrage est reputee ne pas avoir ete acceptee 
en l'espece. Si la determination de la commission d'arbitrage n'est pas acceptee, 
l'affaire ne peut pas faire l'objet d'une Procedure ulterieure. 

12. 	 Les rencontres de la commission d'arbitrage se tiennent dans les locaux foumis 
par l'Etat contractant dont l'autorite competente a declenche la procedure amiable 
en l'espece. 

13. 	 Le droit inteme du ou des Etats contractants vises determinent quel traitement 
sera reserve aux interets ou penalites connexes. 

14. 	 Niles membres de la commission d'arbitrage ou leurs employes ni les autorites 
competentes ne peuvent communiquer des renseignements se rapportant ala 
Procedure (y compris la determination de la commission) amoins que la 
Convention et le droit inteme des Etats contractants n'autorisent une telle 
communication. De plus, tout le materiel prepare dans le cadre de la Procedure ou 
s'y rattachant est repute etre des renseignements echanges entre les .Etats 
contractants. Avant d'agir dans le cadre de la Procedure, chaque Etat contractant 
s'assure que tousles membres de la commission d'arbitrage et leurs employes 
signent et envoient achacun des Etats contractants des declarations notariees dans 
lesquelles ils conviennent de respecter les dispositions relatives ala 
confidentialite et ala non-communication prevues aux articles XXVI et XXVII de 
la Convention ainsi que le ckoit inteme des Etats contractants et d'y etre assujettis. 
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En cas de conflits entre les dispositions, la condition la plus contraignante 
s'applique. 

15. 	 Les honoraires et depenses des membres de la commission d'arbitrage sont etablis 
en conformite du Bareme des honoraires des arbitres du Centre international pour 
le reglement des differends relatifs aux investissements (CIRDI) qui est en 
vigueur ala date alaquelle commence la Procedure, et ils sont repartis egalement 
entre les Etats contractants. Les frais relatifs ala traduction sont eux aussi repartis 
egalement entre les Etats contractants. Les salles de reunion, les ressources 
connexes, la gestion financiere, les autres formes de soutien logistique ainsi que la 
coordination administrative generale de la Procedure seront fournis, ases frais, 
par l'Etat contractant dont l'autorite competente a declenche la procedure amiable 
en l'espece. Tousles autres coftts seront regles par l'Etat contractant qui les 
engage. 

16. 	 Aux fins des paragraphes 6 et 7 de I'article XXVI et de la presente note, chaque 
autorite competente confirme par ecrit al' autre autorite competente et ala ou aux 
personnes concernees la date alaquelle elle a re~u !'information necessaire pour 
effectuer un examen approfondi d 'un accord amiable. Cette information designe : 

a) aux Etats-Unis, !'information qui doit etre remise al'autorite competente 
americaine en vertu de la Revenue Procedure 2006-54, article 4.05 (OU de 
toute disposition analogue qui s'applique) et, dans les affaires d'abord 
soumises atitre de demande relative aun accord de fixation prealable de prix 
de transfert, !'information devant etre soumise au Internal Revenue Service 
conformement ala Revenue Procedure 2006-9, article 4 (OU atoute 
disposition analogue qui s'applique); 

b) au Canada, !'information qui doit etre remise al'autorite competente 
canadienne en vertu de la Circulaire d' information 71-17 ( ou de toute autre 
publication qui la remplace ). 

Toutefois, cette information n'est pas reputee avoir ete re~ue tant que les deux 
autorites competentes n'ont pas obtenu copie de tout le materiel soumis al'un ou 
l'autre Etat contractant par la ou les personnes concernees al'egard de la 
procedure amiable. 

17. 	 Les autorites competentes des Etats contractants peuvent au besoin modifier ou 
completer les regles et procedures qui precedent afin de mettre en reuvre plus 
efficacement !'intention du paragraphe 6 de I'article XXVI, asavoir, eliminer la 
double imposition. 
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Si la proposition ci-dessus est jugee acceptable par votre gouvemement, je 
propose en outre que la presente note, laquelle est authentique en anglais et en fran~ais, et 
votre note d'acceptation constituent un accord entre nos deux gouvemements, lequel 
entre en vigueur ala date d'entree en vigueur du Protocole et est annexe en tant 
qu'Annexe A ala Convention et fait ainsi partie integrale de la Convention. 

Je vous prie d'agreer, Excellence, !'assurance de ma plus haute consideration. 

Le ministre des Affaires etrangeres, 

Maxime Bernier 



No. 1015 

Excellency. 

I have the honor to acknowledge receipt of your Note No. JLAB-:-0111 

dated September 21, 2007, which states in its entirety as follows: 

Excellency, 

I have the honor to refer to the Protocol (the "Protocol") done today 

between Canada and the United States of America amending the Convention with 

Respect to Taxes on Income and on Capital done at Washington on 26 September 

1980, as amended by the Protocols done on 14 June 1983, 28 March 1984, 17 

March 1995, and 29 July 1997 (the "Convention"), and to propose oil behalf of 

the Government of Canada the following: 

In respect of any case where the competent authorities have endeavored 

but are unable to reach a complete agreement under Article XXVI (Mutual 

Agreement Procedure) of the Convention regarding the application of one or more 

of the following Articles of the Convention: IV (Residence) (but only insofar as it 

relates to the residence of a natural person), V (Permanent Establishment), VII 

(Business Profits), IX (Related Persons), and XII (Royalties) (but only (i) insofar 

as Article XII might apply in transactions involving related persons to whom 

Article IX might apply, or (ii) to an allocation of amounts between royalties that 

are taxable under paragraph 2 thereof and royalties that are exempt under 

paragraph 3 thereof), binding arbitration shall be used to determine such 

application, unless the competent authorities agree that the particular case is not 

suitable for determination by arbitration. In addition, the competent authorities 

may, on an ad hoc basis, agree that binding arbitration shall be used in respect of 

any other matter to which Article XXVI applies. If an arbitration proceeding (the 

DIPLOMATIC NOTE 



"Proceeding") under paragraph 6 of Article XXVI commences, the following 

rules and procedures shall apply: 

1. The Proceeding shall be conducted in the maruier prescribed by, and 

subject to the requirements of, paragraphs 6 and 7 of Article XXVI and these 

rules and procedures, as modified or supplemented by any other rules and 

procedures agreed upon by the competent authorities pursuant to paragraph 17 

below. 

2. The determination reached by an arbitration board in the Proceeding shall 

be limited to a determination regarding the amount of income, expense or tax 

reportable to the Contracting States. 

3. Notwithstanding the initiation of the Proceeding, the competent authorities 

may reach a mutual agreement to resolve a case and terminate the Proceeding. 

Correspondingly, a concerned person may withdraw a request for the competent 

authorities to engage in the Mutual Agreement Procedure (and thereby terminate 

the. Proceeding) at any time. 

4. The requirements of subparagraph 7(d) of Article XXVI shall be met 

when the competent authorities have each received from each concerned person a 

notarized statement ~greeing that the concerned person and each person acting on 

the concerned person's be~alf, shall not disclose to any other person any 

information received during the course of the Proceeding from either Contracting 

State or the arbitration board, other than the determination of the Proceeding. A 

concerned person that has the legal authority to bind any other concerned 

person(s) on this matter may do so in a comprehensive notarized statement. 

5. Each Contracting State shall have 60 days from the date on which the 

Proceeding begins to send a written communication to the other Contracting State 

appointing one member of the arbitration board. Within 60 days of the date on 

which the second such communication is sent, the two members appointed by the 

Contracting States shall appoint athird member, who shall serve as chair of the 



board. If either Contracting State fails to appoint a member, or if the members 

appointed by the Contracting States fail to agree upon the third member in the 

manner prescribed by this paragraph, a Contracting State shall ask the highest 

ranking member of the Secretariat at the Centre for Tax Policy and 

Administration of the Organisation for Economic Co-operation and Development 

(OECD) who is not a citizen of either Contraeting State, to appoint the remaining 

member(s) by written notice to both Contracting States within 60 days of the date 

of such failure. The competent authorities shall develop a non-exclusive list of 

individuals with familiarity in international tax matters who may potentially serve 

as the chair of the board. 

6. The arbitration board may adopt any procedures necessary for the conduct 

of its business, provided that the procedures are not inconsistent with any 

provision of Article XXVI or this note. 

7. Each of the Contracting States shall be permitted to submit, within 60 days 

of the appointment of the chair of .the arbitration board, a proposed resolution 

describing the proposed disposition of the specific monetary amounts of income, 

expense or taxation at issue in the case, and a supporting position paper, for 

consideration by the arbitration board. Copies of the proposed resolution and 

supporting position paper shall be provided by the board to the other Contracting 

State on the date on which the later of the submissions is submitted to the board 

In the event that only one Contracting State submits a proposed resolution within 

the allotted time, then that proposed resolution shall be deemed to be the . 

determination of the board in that case and the Proceeding shall be terminated. 

Each of the Contracting States may, if it so desires, submit a reply submission to 

the board within 120 days of the appointment of its chair, to address any points 

raised by the proposed resolution or position paper submitted by the other 

Contracting State. Additional information may be submitted to the arbitration 

board only at its request, and copies of the board's request and the Contracting 



State's response shall be provided to the other Contracting State on the date on 

which the request or the response is submitted. Except for logistical matters such 

as those identified in paragraphs 12, 14 and 15 below, all communications from 

the Contracting States to the arbitration board, and vice versa, shall take place 

only through written communications between the designated competent 

authorities and the chair of the board. 

8. The arbitration board shall deliver a determination in writing to the 

Contracting States within six months of the appointment of its chair. The board 

shall adopt as its determination one of the proposed resolutions submitted by the 

Contracting States. 

9. In malting its determination, the arbitration board shall apply, as 

necessary: (1) the provisions of the Convention as amended; (2) any agreed 

commentaries or explanations of the Contracting States concerning the 

Convention as amended; (3) the laws of the Contracting States to the extent they 

are not inconsistent with each other; and (4) any OECD Commentary, Guidelines 

or Reports regarding relevant analogous portions of the OECD Model Tax 

Convention. 

10. The determination of the arbitration board in a particular case shall be 

binding on the Contracting States. The determination of the board shall not state 

a rationale. It shall have no precedential value. 

11. As provided in subparagraph 7(e) of Article XXVI, the determination of 

an arbitration board shall constitute a resolution by mutual agreement under this 

Article. Each concerned person must, within 30 days of receiving the 

determination of the board from the competent authority to which the case was 

first presented, advise that competent authority whether that concerned person 

accepts the determination of the board. If any concerned person fails to so advise 

the relevant competent authority within this time frame, the determination of the 

board shall be considered not to have been accepted in that case. Where the 



determination of the board is not accepted, the case may not subsequently be the 

· subject of a Proceeding. 

12. Any meeting(s) of the arbitration board shall be in facilities provided by 

the Contracting State whose competent authority initiated the mutual agreement 

proceedings in the case. 

13. The treatment of any associated interest or penalties shall be determined 

by applicable domestic law of the Contracting State(s) concerned. 

14. No information relating to the Proceeding (including the board's 

determination) may be disclosed by the members of the arbitration board or their 

staffs or by either competent authority, except as permitted by the Convention and 

the domestic laws of the Contracting States. In addition, all material prepared in 

the course of, or relating to, the Proceeding shall be considered to be information 

exchanged between the Contracting States. The Contracting States shall ensure 

that all members of the arbitration board and their staffs sign and send to each 

Contracting State notarized statements, prior to their acting in the arbitration 

proceeding, in which they agree to abide by and be subject to the confidentiality 

and nondisclosure provisions of Articles XXVI and XXVII of the Convention and 

the applicable domestic laws of the Contracting States. In the event those 

provisions conflict, the most restrictive condition shall apply. 

15. The fees and expenses of members of the arbitration board shall be set in 

accordance with the International Centre for Settlement of Investment Disputes 

(ICSID) Schedule of Fees for arbitrators, as in effect on the date on which the 

arbitration proceedings begin, and shall be borne equally by the Contracting 

States. Any fees for language translation shall also be borne equally by the 

Contracting States. Meeting facilities, related resources, financial management, 

other logistical support, and general administrative coordination of the Proceeding 

shall be provided, at its own cost, by the Contracting State whose competent 



authority initiated the mutual agreement proceedings in the case. Any other costs 

shall be borne by the Contracting State that incurs them. 

16. For purposes of paragraphs 6 and 7 of Article XXVI and this note, each 

competent authority shall confirm in writing to the other competent authority and 

to the concerned person(s) the date of its receipt of the information necessary to 

undertake substantive consideration for a mutual agreement. Such information 

shall be: 

a) in the United States, the information required to be submitted to the 

U.S. competent authority under Revenue Procedure 2006-54_, section 4.05 (or any 

applicable analogous provisions) and, for cases initially submitted as a request for 

an Advance Pricing Agreement, the information required to be submitted to the 

Internal Revenue Service under Revenue Procedure 2006-9, section 4 (or any 

applicable analogous provisions), and 

b) in Canada, the information required to be submitted to Canadian 

competent authority under Information Circular 71-17 (or any applicable 

successor publication). 

However, this information shall not be considered received until both competent 

authorities have received copies of all materials submitted to either Contracting 

State by the concerned person(s)in connection with the mutual agreement 

procedure. 

17. The competent authorities of the Contracting States may modify or · 

supplement the above rules and procedures as necessary to more effectively 

implement the intent of paragraph 6 of Article XXVI to eliminate double taxation. 

. If the above proposal is acceptable to your Government, I further propose · 

that this Note, which is authentic in English and in French, and your reply Note 

reflecting such acceptance shall constitute an agreement between our two 

Governments which shall enter into force on the date of entry into force of the 



Protocol and shall be annexed to the Convention as Annex A thereto and shall 

therefore be an integral part of the Convention. 

Please accept, Excellency, the -assurance of my highest consideration. 

I am pleased to inform you that the Government of the United States of 

America accepts the proposal set forth in your Note. The Government of the 

United States of America further agrees that your Note, which is authentic in 

English and in French, together with this reply, shall constitute an Agreement 

between the United States of America and Canada, which shall enter into force on 

the date of entry into force of the Protocol amending the ·convention between the. 

United States of America and Canada with Respect to Taxes on Income and on 

Capital done at Washington on 26September1980, as amended by the Protocols 

done on 14 June 1983, 28 March 1984, 17 March 1995, and 29 July 1997 (the 

"Convention"), and shall be annexed to the Convention as Annex A thereto, and 

shall therefore be an integral part of the Convention. 

Accept, Excellency, the renewed assurances of my highest consideration. 

Embassy of the United States of America 

Ottawa, September 21, 2007 



Minister Ministre 
of Foreign Affairs des Affaires etrangeres 

Ottawa, Canada K1A OG2 

Note No. JLAB-0112 

Excellency, 

I have the honor to refer to the Protocol (the "Protocol") done today between 
Canada and the United States of America amending the Convention with Respect to 
Taxes on Income and on Capital done at Washington on 26 September 1980, as amended 
by the Protocols done on 14 June 1983, 28 March 1984, 17 March 1995, and 
29 July 1997 (the "Convention") .. 

In the course of the negotiations leading to the conclusion of the Protocol done 
today, the negotiators developed and agreed upon a common understanding and 
interpretation of certain provisions of the Convention. These understandings and 
interpretations are intended to give guidance both to the taxpayers and to the tax 
authorities of our two countries in interpreting various provisions contained in the 
Convention. 

I, therefore, have the further honor to propose on behalf of the Government of 
Canada the following understandings and interpretations: 

1. Meaning ofundefined terms 

For purposes ofparagraph 2 of Article III (General Definitions) of the Convention, it is 
understood that, as regards the application at any time of the Convention, and any 
protocols thereto by a Contracting State, any term not defined therein shall, unless the 
context otherwise requires or the competent authorities otherwise agree to a common 
meaning pursuant to Article XXVI (Mutual Agreement Procedure), have the meaning 
which it has at that time under .the law of that State for the purposes of the taxes to which 
the Convention, and any protocols thereto apply, any meaning under the applicable tax 
laws of that State prevailing over a meaning given to the term under other laws of that 
State. 

2. Meaning ofconnected projects 

For the purposes of applying subparagraph (b) ofparagraph 9 of Article V (Permanent 
Establishment) of the Convention, it is understood that projects shall be considered to be 
connected if they constitute a coherent whole, commercially and geographically. 

3. Definition ofthe term "dividends" 

It is understood that distributions from Canadian income trusts and royalty trusts that are 
treated as dividends under the taxation laws of Canada shall be considered dividends for 
the purposes ofArticle X (Dividends) of the Convention. 

Canada 
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4. Deletion ofArticle XIV (Independent Personal Services) 

It is understood that the deletion ofArticle XIV (Independent Personal Services) of the 
Convention confirms the negotiators' shared understanding that no practical distinction 
can be made between a "fixed base" and a "permanent establishment", and that 
independent personal services ofa resident ofa Contracting State, to the extent that such 
resident is found to have a permanent establishment in the other Contracting State with 
respect to those services, shall be subject to the provisions of Article VII (Business 
Profits). 

5. Former permanent establishments andfzxed bases 

It is understood that the modifications of paragraph 2 ofArticle VII (Business Profits), 
paragraph 4 of Article X (Dividends), paragraph 3 ofArticle XI (Interest) and paragraph 
5 ofArticle XII (Royalties) of the Convention to refer to business having formerly been 
carried on through a permanent establishment confirm the negotiators' shared 
understanding of the meaning of the existing provisions, and thus are clarifying only. 

6. Stock options 

For purposes ofapplying Article XV (Income from Employment) and Article XXIV 
(Elimination of Double Taxation) of the Convention to income ofan individual in 
connection with the exercise or other disposal (including a deemed exercise or disposal) 
of an option that was granted to the individual as an employee of a corporation or mutual 
fund trust to acquire shares or units ("securities") of the employer (which is considered, 
for the purposes of this Note, to include any related entity) in respect of services rendered 
or to be rendered by such individual, or in connection with the disposal {including a 
deemed disposal) of a security acquired under such an option, the following principles 
shall apply: 

(a) Subject to subparagraph 6{b) of this Note, the individual shall be deemed 
to have derived, in respect of employment exercised in a Contracting State, the 
same proportion of such income that the number ofdays in the period that begins 
on the day the option was granted, and that ends on the day the option was 
exercised or disposed of, on which the individual's principal place of employment 
for the employer was situated in that Contracting State is of the total number of 
days in the period on which the individual was employed by the employer; and 

(b) Notwithstanding subparagraph 6(a) of this Note, ifthe competent 
authorities of both Contracting States agree that the terms of the option were such 
that the grant of the option will be appropriately treated as transfer of ownership 
of the securities (e.g., because the options were in-the-money or not subject to a 
substantial vesting period), then they may agree to attribute income accordingly. 

7. Taxes imposed by reason ofdeath 

It is understood that, 

(a) Where a share or option in respect of a share is property situated in the 
United States for the purposes of Article XXIX B (Taxes Imposed by Reason of 
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Death) of the Convention, any employment income in respect of the share or 
option shall be, for the purpose of clause 6(a)(ii) of that Article, income from 
property situated in the United States; 

(b) Where property situated in the United States for the purposes of Article 
XXIX B (Taxes Imposed by Reason of Death) of the Convention is held by an 
entity that is a resident of Canada and that is described in subparagraph 1 (b) of 
Article IV (Residence) of the Convention, any income out of or under the entity in 
respect of the property shall be, for the purpose of subparagraph 6(a)(ii) of Article 
XXIX B (Taxes Imposed by Reason of Death), income from property situated in 
the United States; and 

(c) Where a tax is imposed in Canada by reason ofdeath in respect of an 
entity that is a resident of Canada and that is described in subparagraph l(b) of 
Article IV (Residence) of the Convention, that tax shall be, for the purpose of 
paragraph 7 ofArticle XXIX B (Taxes Imposed by Reason of Death) of the 
Convention, imposed in respect ofproperty situated in Canada. 

8. Royalties - information in connection with franchise agreement · 

It is understood that the reference in subparagraph 3(c) ofArticle XII (Royalties) of the 
Convention to information provided in connection with a franchise agreement shall 
generally refer only to information that governs or otherwise deals with the operation 
(whether by the payer or by another person) of the franchise, and not to other information 
concerning industrial, commercial or scientific experience that is held for resale or 
license. 

9. With reference to Article VII (Business Profits) 

It is understood that the business profits to be attributed to a permanent establishment 
shall include only the profits derived from the assets used, risks assumed and activities 
performed by the permanent establishment. The principles of the OECD Transfer Pricing 
Guidelines shall apply for purposes ofdetermining the profits attributable to a permanent 
establishment, taking into account the different economic and legal circumstances of a 
single entity. Accordingly, any of the methods described therein as acceptable methods 
for determining an arm's length result may be used to determine the income of a 
permanent establishment so long as those methods are applied in accordance with the 
Guidelines. In particular, in determining the amount of attributable profits, the 
permanent establishment shall be treated as having the same amount ofcapital that it 
would need to support its activities if it were a distinct and separate enterprise engaged in 
the same or similar activities. With respect to financial institutions other than insurance 
companies, a Contracting State may determine the amount of capital to be attributed to a 
permanent establishment by allocating the institution's total equity between its various 
offices on the basis of the proportion of the financial institution's risk-weighted assets 
attributable to each of them. In the case ofan insurance company, there shall be 
attributed to a permanent establishment not only premiums earned through the permanent 
establishment, but that portion of the insurance company's overall investment income 
from reserves and surplus that supports the risks assumed by the permanent 
establishment. 
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10. Qualifying retirement plans 

For purposes ofparagraph 15 ofArticle XVIII (Pensions and Annuities) of the 
Convention, it is understood that 

(a) In the case ofCanada, the term "qualifying retirement plan" shall include 
the following and any identical or substantially similar plan that is established 
pursuant to legislation introduced after the date of signature of the Protocol: 
registered pension plans under section 147.1 of the Income Tax Act, registered 
retirement savings plans under section 146 that are part of a group arrangement 
described in subsection 204.2(1.32), deferred profit sharing plans under section 147, 
and any registered retirement savings plan under section 146 or registered 
retirement income fund under section 146.3 that is funded exclusively by rollover 
contributions from one or more of the preceding plans; and 

(b) In the case of the United States, the term "qualifying retirement plan" shall 
include the following and any identical or substantially similar plan that is 
established pursuant to legislation introduced after the date of signature of the 
Protocol: qualified plans under section 40l(a) ofthe Internal Revenue Code 
(including section 40l(k) arrangements), individual retirement plans that are part of 
a simplified employee pension plan that satisfies section 408(k), section 408(p) 
simple retirement accounts, section 403(a) qualified annuity plans, section 403(b) 
plans, section 457(g) trusts providing benefits under section 457(b) plans, the Thrift 
Savings Fund (section 770l(j)), and any individual retirement account under section 
408(a) that is funded exclusively by rollover contributions from one or more of the 
preceding plans. 

11. Former long-term residents 

The term "long-term resident" shall mean any individual who is a lawful permanent 
resident of the United States in eight or more taxable years during the preceding 15 
taxable years. In determining whether the threshold in the preceding sentence is met, 
there shall not count any year in which the individual is treated as a resident of Canada 
under the Convention, or as a resident of any country other than the United States under 
the provisions of any other U.S. tax treaty, and, in either case, the individual does not 
waive the benefits of such treaty applicable to residents of the other country. 

12. Special source rules relating to former citizens and long-term residents 

For purposes of subparagraph 2 (b) ofArticle XXIX (Miscellaneous Rules) of the 
Convention, "income deemed under the domestic law of the United States to arise from 
such sources" shall consist of gains from the sale or exchange of stock of a U.S. company 
or debt obligations of a U.S. person, the United States, a State, or a political subdivision 
thereof, or the District of Columbia, gains from property (other than stock or debt 
obligations) located in the United States, and, in certain cases, income or gain derived 
from the sale of stock of a non-U .S. company or a disposition of property contributed to 
such non-U.S. company where such company would be a controlled foreign corporation 
with respect to the person if such person had continued to be a U.S. person. In addition, 
an individual who exchanges property that gives rise or would give rise to U.S.-source 
income for property that gives rise to foreign-source income shall be treated as ifhe or 
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she had sold the property that would give rise to U'.S. source income for its fair market 
value, and any consequent gain shall be deemed to be income from sources within the 
United States. 

13. Exchange ofInformation 

It is understood that the standards and practices described in Article XXVII (Exchange of 
Information) of the Convention are to be in no respect less effective than those described 
in the Model Agreement on Exchange of Information on Tax Matters developed by the 
OECD Global Forum Working Group on Effective Exchange oflnformation. 

14. Limitation on Benefits 

The United States and Canada are part of the same regional free trade area and, as a 
result, the Convention reflects the fact that publicly traded companies resident in one 
country may be traded on a stock exchange of the other country. Nevertheless, the 
Contracting States agree that in making future amendments to the Convention, they shall 
consult on possible modifications to subparagraph 2( c) ofArticle XXIX A (Limitation on 
Benefits) of the Convention (including, modifications necessary to discourage corporate 
inversion transactions). 

If the above proposal is acceptable to your Government, I further propose that this 
Note, which is authentic in English and in French, and your reply Note reflecting such 
acceptance shall constitute an agreement between our two Governments which shall enter 
into force on the date of entry into force of the Protocol and shall be annexed to the 
Convention as Annex B thereto and shall therefore be an integral part of the Convention. 

Please accept, Excellency, the assurance ofmy highest consideration. 

Maxime Bernier 
Minister ofForeign Affairs 



Ministre Minister 
des Affaires etrangeres of Foreign Affairs 

Ottawa, Canada K 1 A OG2 

2 1 SEP. 2007Note n° JLAB-0112 

Excellence, 

J'ai l'honneur de me referer au Protocole fait aujourd'hui (le« Protocole ») entre 
le Canada et les Etats-Unis d'Amerique modifiant la Convention en matiere d'impots sur 
le revenu et sur la fortune, faite a Washington le 26 septembre 1980 et modifiee par les 
Protocoles faits le 14 juin 1983, le 28 mars 1984, le 17 mars 1995 et le 29 juillet 1997 (la 
« Convention »). 

Dans le cadre des negociations qui ont abouti a la conclusion du Protocole fait 
aujourd'hui, les negociateurs ont acquis une perception et une interpretation communes 
de certaines dispositions de la Convention et sont arrives a une entente a leur sujet. Ces 
perceptions et interpretations servent a orienter tant les contribuables que les autorites 
fiscales de nos deux pays lorsqu'ils interpretent diverses dispositions contenues dans la 
Convention. 

Par consequent,j'ai l'honneur de proposer, au nom du gouvemement du Canada, 
les perceptions et interpretations suivantes : 

1. Sens des termes non definis 

Aux fins du paragraphe 2 de l'article III (Definitions generales) de la Convention, il est 
entendu que, pour l' application a un moment donne de la Convention et des Protocoles 
qui s'y rattachent par un Etat contractant, les termes qui n'y sont pas definis ont, a moins 
que le contexte n'exige une interpretation differente ou a moins que les autorites 
competentes ne s'entendent sur un sens commun en vertu de l'article XXVI (Procedure 
amiable), le sens qui leur est attribue ace moment-la dans la legislation de l'Etat vise aux 
fins des impots auxquels s'appliquent la Convention et les Protocoles qui s'y rattachent, 
le sens donne a ces termes dans la legislation fiscale de l'Etat ayant preseance sur celui 
qui lui est accorde dans d'autres lois de cet Etat. 

2. Sens de projets connexes 

Aux fins de l'application de l'alinea b) du paragraphe 9 de l' article V (Etablissement 
stable) de la Convention, il est entendu que les projets sont consideres comme etant 
connexes s'ils constituent un ensemble commercialement et geographiquement 
homogene. 

3. Definition du terme « dividendes » 

11 est entendu que les distributions effectuees a partir de fiducies de revenu et de 
redevances canadiennes qui sont considerees comme des dividendes en vertu de la 
legislation fiscale du Canada sont reputees etre des dividendes au sens de l' article X 
(Dividendes) de la Convention. 

Canada 
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4. 	 Suppression de I 'article XIV (Professions independantes) 

Il est entendu que la suppression de l'article XIV (Professions independantes) de la 
Convention confirme la perception commune alaquelle sont arrives les negociateurs 
concernant l'impossibilite d'etablir une distinction pratique entre une «base fixe »et un 
« etablissement stable». Elle confmne egalement l'assujettissement aux dispositions de 
l'article VII (Benefices des entreprises) des professions independantes d'un resident d'un 
Etat contractant, dans la mesure ou ce resident possede un etablissement stable dans 
l' autre Etat contractant ou il exerce ces professions. 

5. 	 Anciens etablissements stables et bases fzxes 

Il est entendu que les modifications du paragraphe 2 de l' article VII (Benefices des 
entreprises), du paragraphe 4 de !'article X (Dividendes), du paragraphe 3 de !'article XI 
(lnterets) et du paragraphe 5 de l'article XII (Redevances) de la Convention qui renvoient 
a une activite ayant deja ete exercee par un etablissement stable confirment la perception 
commune alaquelle sont arrives les negociateurs concemant le sens des dispositions 
courantes et, ace titre, ne servent qu'a preciser le libelle. 

6. 	 Options d'achat d'actions 

Pour !'application de l'article XV (Revenu tire d'un emploi) et de l'article XXIV 
(Elimination de la double imposition) de la Convention au revenu d'un particulier en 
rapport avec la levee ou la disposition (incluant la levee ou la disposition reputee) d'une 
option qui lui a ete consentie a titre d'employe d'une societe ou d'une fiducie de fonds 
commun de placement pour acquerir des actions ou des unites ( « valeurs mobilieres ») de 
l'employeur (repute, aux fins de la presente note, comprendre les entites liees) a l'egard 
des services qu'il a rendus ou qu'il doit rendre, ou en rapport avec la disposition (y 
compris la disposition reputee) d'une valeur mobiliere acquise en vertu d'une telle 
option, les principes suivants s' appliquent : 

a) 	 Sous reserve de l'alinea b) du paragraphe 6 de la presente note, le 
particulier est repute avoir obtenu, a l'egard de l'emploi exerce dans un 
Etat contractant, la meme proportion de ce revenu que represente le 
nombre de jours de la periode qui commence le jour de l' octroi de l'option 
et se termine le jour de la levee ou de la disposition de l'option, au cours 
de laquelle le lieu de travail principal du particulier pour cet employeur 
etait situe dans l'Etat contractant, par rapport au nombre total de jours de 
la periode pendant laquelle le particulier etait un employe de l'employeur. 

b) 	 Nonobstant l'alinea a) du paragraphe 6 de la presente note, si les autorites 
competentes des deux Etats contractants conviennent qu' en vertu des 
modalites de l' option, l' octroi de celle-ci sera dfunent considere comme un 
transfert de la propriete des valeurs mobilieres (par exemple, parce que les 
options etaient dans le cours ou n'etaient pas assujetties a une longue 
periode d'acquisition), elles peuvent convenir d'attribuer le revenu en 
consequence. 
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7. Jmpots perfus en cas de deces 

11 est entendu que : 

a) Si une action ou une option relative aune action represente un bien situe 
aux Etats-Unis aux fins de l'article XXIX B (Impots per9us en cas de deces) de la 
Convention, le revenu d'emploi al'egard de l'action ou de l'option est, aux fins 
du sous-alinea (ii) de l'alinea a) du paragraphe 6 de cet article, un revenu tire de 
biens situes aux Etats-Unis; 

b) Si le bien situe aux Etats-Unis aux fins de l'article XXIX B (lmpf>ts per9us 
en cas de deces) de la Convention est detenu par une entite qui est un resident du 
Canada et qui est decrite al'alinea b) du paragraphe 1 de l'article IV (Residence) 
de la Convention, le revenu provenant de l'entite ou obtenu en vertu de celle-ci a 
l'egard du bien est, aux fins du sous-alinea (ii) de l'alinea a) du paragraphe 6 de 
l'article XXIX B (lmpots perirus en cas de deces ), un revenu tire de biens situes 
aux Etats-Unis; 

c) Si un impf>t est per9u au Canada en cas de deces al'egard d'une entite qui 
est un resident du Canada et qui est decrite al'alinea b) du paragraphe 1 de 
l' article IV (Residence) de la Convention, cet impot est, aux fins du paragraphe 7 
de l'article XXIX B (lmpots per9us en cas de deces) de la Convention, per9u a 
l'egard des bi ens situes au Canada. 

8. Redevances - informations relatives aun contrat de franchisage 

11 est entendu que le renvoi contenu al'alinea c) du paragraphe 3 de l' article XII 
(Redevances) de la Convention ades informations foumies dans le cadre d'un contrat de 
franchisage constitue en general un renvoi aux seules informations regissant l'operation 
(par le payeur ou par une autre personne) de la franchise ou en traitant par ailleurs, et non 
un renvoi aux autres informations concemant l'experience industrielle, commerciale ou 
scientifique detenue ades fins de vente OU d'octroi de licence. 

9. Article VII (Benefices des entreprises) 

11 est entendu que les benefices des entreprises qui sont attribues aun etablissement stable 
comprennent uniquement les benefices tires des biens utilises, des risques assumes et des 
activites exercees par l'etablissement stable. Les principes des lignes directrices de 
l'OCDE sur les prix de transfert s'appliquent aux fins de la determination des benefices 
attribuables aun etablissement stable, compte tenu des circonstances economiques et 
juridiques differentes d'une entire unique. Par consequent, les methodes decrites dans ces 
lignes directrices en tant que methodes satisfaisantes de determination de l'absence de 
lien de dependance peuvent etre utilisees pour determiner le revenu d'un etablissement 
stable tant qu'elles sont appliquees conformement aux lignes directrices. Surtout, lors de 
la determination du montant de benefices attribuables, l'etablissement stable est repute 
detenir le meme montant de capital que celui dont il aurait besoin pour soutenir ses 
activites s'il s'agissait d'une entreprise distincte exewant des activites identiques ou 
similaires. En ce qui conceme les institutions financieres autres que les societes 
d'assurances, un Etat contractant peut determiner le montant du capital aattribuer aun 
etablissement stable en repartissant le total des capitaux propres de l'institution entre ses 
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divers bureaux en se fondant sur la proportion de l'actifpondere en fonction des risques 
de !'institution financiere attribuable achacun de ces bureaux. Dans le cas d'une societe 
d'assurances, sont attribuees aun etablissement stable non seulement les primes 
recueillies par l'etablissement stable mais aussi la part du revenu de placements global 
que la societe d'assurances tire des reserves et de l' excedent al' appui des risques 
assumes par l'etablissement stable. 

10. Regimes de retraite admissib/es 

Aux fins du paragraphe 15 de l'article XVIII (Pensions et rentes) de la Convention, il est 
entendu que : 

a) Ence qui conceme le Canada, l'expression «regime de retraite 
admissible » englobe les regimes suivants ainsi que les regimes identiques OU 

essentiellement similaires etablis conformement ala legislation adoptee apres la 
date de signature du Protocole : les regimes de pension agreees en vertu de 
l'article 14 7 .1 de la Loi de / 'imp6t sur le revenu, les regimes enregistres 
d'epargne-retraite en vertu de l'article 146 qui font partie d'un groupe decrit au 
paragraphe 204.2(1.32), les regimes de participation differee aux benefices en vertu 
de l'article 147, et tousles regimes enregistres d'epargne-retraite en vertu de 
I'article 146 ou les fonds enregistres de revenu de retraite en vertu de l'article 146.3 
dont la capitalisation provient uniquement du transfert des cotisations d'un ou de 
plusieurs des regimes cites precedemment. 

b) En ce qui conceme les Etats-Unis, l'expression « regime de retraite 
admissible » englobe les regimes suivants ainsi que les regimes identiques OU 

essentiellement similaires etablis conformement aux lois adoptees apres la date de 
signature du Protocole: les regimes admissibles en vertu du paragraphe 401a) du 
Internal Revenue Code (y compris les conventions prevues au paragraphe 401k)), 
les regimes de retraite particuliers qui font partie d'un regime simplifie de pension 
des employes qui satisfait aux exigences du paragraphe 408k), les comptes de 
retraite simples en vertu du paragraphe 408p ), les regimes de rentes admissibles en 
vertu du paragraphe 403a), les regimes en vertu du paragraphe 403b), les fiducies 
en vertu du paragraphe 457g) qui foumissent des avantages en vertu de regimes 
vises par le paragraphe 457b), le Thrift Savings Fund (paragraphe 7701j)), et tout 
compte de retraite particulier en vertu du paragraphe 408a) dont la capitalisation 
provient uniquement du transfert des cotisations d'un OU de plusieurs des regimes 
cites precedemment. 

11. Anciens residents along terme 

L'expression « resident along terme » designe la personne physique qui est un resident 
permanent legal des Etats-Unis pendant au moins huit annees imposables au cours des 
quinze annees imposables precedentes. Pour determiner s'il est satisfait au seuil indique 
dans la phrase precedente, les annees al'egard desquelles la personne physique est 
consideree comme un resident du Canada en application de la Convention ou comme un 
resident d'un pays autre que les Etats-Unis en vertu des dispositions d'autres conventions 
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fiscales americaines ne comptent pas et, dans l'un ou l'autre cas, la personne physique ne 
renonce pas aux avantages de ces traites qui s'appliquent aux residents de l'autre pays. 

12. Reg/es speciales relatives ala provenance applicables aux anciens citoyens et 
residents a long terme 

Aux fins de l'alinea b) du paragraphe 2 de l'article XXIX (Dispositions di verses) de la 
Convention, le« revenu repute, selon le droit interne des Etats-Unis, provenir de ces 
sources» comprend les gains de la vente ou de l'echange d'actions d'une societe 
americaine OU de titres de creance d'une personne americaine, des Etats-Unis, d'un Etat 
ou de l 'une de ses subdivisions politiques, ou du District de Columbia, les gains tires de 
biens (autres que des actions ou des titres de creances) situes aux Etats-Unis et, dans 
certains cas, le revenu ou le gain tire de la vente d'actions d'une societe non americaine 
ou de la disposition de biens contribues aune telle societe non americaine si cette 
derniere represente une societe etrangere contrOlee par rapport ala personne si celle-ci 
etait demeuree une personne americaine. De plus, la personne qui echange un bien qui 
donne ou donnerait lieu aun revenu de provenance americaine contre un bien donnant 
lieu aun revenu de provenance etrangere est reputee avoir conclu une vente de biens qui 
donne lieu aun revenu de provenance americaine asa juste valeur marchande, et tout 
gain eventuel est repute etre un revenu provenant de sources aux Etats-Unis. 

13. Echange de renseignements 

11 est entendu que les normes et les pratiques decrites al'article XXVII (Echange de 
renseignements) de la Convention ne seront en aucun cas moins efficaces que celles 
decrites dans le Mode le de convention sur l'echange de renseignements en matiere fiscale 
mis au point par le Groupe de travail sur l'echange efficace de renseignements du Forum 
mondial de l'OCDE. 

14. Restrictions apportees aux avantages 

Les Etats-Unis et le Canada font 'partie de la meme zone de libre-echange regionale et, 
par consequent, la Convention tient compte de la possibilite que les actions ou les parts 
d'une societe qui est un resident d'un pays soit l'objet de transactions dans une bourse de 
l'autre pays. Nonobstant ce qui precede, les Etats contractants conviennent de se 
consulter sur l'eventuelle modification de l'alinea c) du paragraphe 2 de 
l'Article XXIX A (Restrictions apportees aux avantages) (en y apportant, notamment, les 
modifications necessaires pour prevenir les reconstitutions en personne morale etrangere 
(corporate inversion transactions)) lorsqu'ils modifieront la Convention al'avenir. 
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Si la proposition qui precede est jugee acceptable pour votre gouvemement, je 
propose que la presente note, laquelle est authentique en anglais et en fran~ais, et votre 
note d'acceptation constituent un accord entre nos deux gouvemements, lequel entre en 
vigueur a la date d'entree en vigueur du Protocole et est annexe en tant qu'Annexe Ba la 
Convention et fait ainsi partie integrale de la Convention. 

Je vous prie d'agreer, Excellence, l'assurance de ma plus haute consideration. 

Le ministre des Affaires etrangeres, 

Maxime Bernier 



No.1014 

Excellency, 

I have the honor to acknowledge receipt of your Note No. JLAB-0112 

dated September 21, 2007, which states in its entirety as follows: 

Excellency, 

I have the honor to refer to the Protocol (the "Protocol") done today 

between Canada and the United States ofAmerica amending the Convention with 

Respect to Taxes on Income and on Capital done at Washington on 26 September 

198~, as amended by the Protocols done on 14 June 1983, 28 March 1984, 17 

March 1995, and 29 July 1997 (the "Convention"). 

In the course of the negotiations leading to the conclusion of the Protocol 

done today, the negotiators developed and agreed upon a common understanding 

and interpretation of certain provisions of the Convention. These understandings 

and interpretations are intended to give guidance both to the taxpayers and to the 

tax authorities of our two countries in interpreting various provisions contained in 

the Convention. 

I, therefore, have the further honor to propose on behalf of the 

Government of Canada the following understandings and interpretations: 

1. Meaning ofundefined terms 

For purposes of paragraph 2 of Article ill (General Definitions) of the 

Convention, it is understood that, as regards the application at any time of the 

Convention, and any protocols thereto by a Contracting State, any term not 

defined therein shall, unless the context otherwise requires or the competent 

DIPLOMATIC NOTE 



authorities otherwise agree to a common meaning pursuant to Article XXVI 

(Mutual Agreement Procedure), have the meaning which it has at that time under 

the law of that State for the purposes of the taxes to which the Convention, and 

any protocols thereto apply, any meaning under the applicable tax laws of that 

State prevailing over a meaning given to the term under other laws of that State. 

2. Meaning ofconnected projects 

For the purposes of applying subparagraph (b) of paragraph 9 of Article V 


(Permanent Establishment) of the Convention, it is understood that projects shall 


be considered to be connected if they constitute a coherent whole, commercially 


and geographically. 


3. Definition ofthe tenn "dividends" 


It is understood that distributions from Canadian income trusts and royalty trusts 


that are treated as dividends under the taxation laws of Canada shall be considered 


dividends for the purposes of Article X (Dividends) of the Convention. 


4. Deletion ofArticle XIV (/~pendent Personal Services) 

It is understood that the deletion of Article XIV (Independent Personal Services) 

of the Convention confirms the negotiators' shared understanding that no practical 

distinction can be made between a "fixed base" and a "permanent establishment", 

and that independent personal services of a resident of a Contracting State, to the 

extent that such resident is found to have a permanent establishment in the other 

Contracting State with respect to those services, shall be subject to the provisions 

of Article VII (Business Profits). 

5. Former pennanent establishments and.fixed bases 

It is understood that the modifications of paragraph 2 of Article VII (Business 

Profits), paragraph 4 of Article X (Dividends), paragraph 3 of Article XI (Interest) 

and paragraph 5 of Article XII (Royalties) of the Convention to refer to business 

having formerly been carried on through a permanent establishment confirm the 



negotiators' shared understanding of the meaning of the existing provisions, and 

thus are clarifying only. 

6. Stock options 

For purposes of applying Article XV (Income from Employment) and Article 

XXIV (Elimination of Double Taxation) of the Convention to income of an 

individual in connection with the exercise or other disposal (including a deemed 

exercise or disposal) of an option that was granted to the individual as an 

employee of a corporation or mutual fund trust to acquire shares or units 

(..securities") of the employer (which is considered, for the purposes of this Note, 

to include any related entity) in respect of services rendered or to be rendered by 

such individual, or in connection with the disposal (including a deemed disposal) 

of a security acquired under such an option, the following principles shall apply: 

(a) Subject to subparagraph 6(b) of this Note, the individual shall be 

deemed to have derived, in respect of employment exercised in a Contracting 

State, the same proportion of such income that the number of days in the period 

that begins on the day the option was granted, and that ends on the day the option 

was exercised or disposed of, on which the individual's principal place of 

employment for the employer was situated in that Contracting State is of the total 

number of days in the period on which the individual was employed by the 

employer; and 

(b) Notwithstanding subparagraph 6(a) of this Note, if the competent 

authorities of both Contracting States agree that the terms of the option were such 

that the grant of the option will be appropriately treated as transfer of ownership 

of the securities (e.g., because the options were in-the-money or not subject to a 

substantial vesting period), then they may agree to attribute income accordingly. 

7. Taxes imposed by reason of death 

It is understood that, 



(a) Where a share or option in respect of a share is property situated in 

the United States for the purposes of Article, XXIX B (Taxes Imposed by Reason 

of Death) of the Convention, any employment income in respect of the share or 

option shall be, for the purpose of clause 6(a)(ii) of that Article, income from 

property situated in the United States; 

(b) Where property situated in the United States for the purposes of 

Article XXIX B (Taxes Imposed by Reason of Death) of the Convention is held · 

by an entity that is a resident of Canada and that is described in subparagraph 1 (b) 

of Article IV (Residence) of the Convention, any income out of or under the 

entity in respect of the property shall be, for the purpose of subparagraph 6(a)(ii) 

of Article XXIX B (Taxes Imposed by Reason of Death), income from property 

situated in the United States; and 

(c) Where a tax.is imposed in Canada by reason of death in respect of 

an entity that is a resident of Canada and that is described in subparagraph I (b) of 

Article IV (Residence) of the Convention, that tax shall be, for the pw;pose of 

paragraph 7 of Article XXIX B (Taxes Imposed by Reason of Death) of the 

Convention, imposed in respect of property situated in Canada. 

8. Royalties - information in connection with franchise agreement 

It is understood that the reference in subparagraph 3(c) of Article XII (Royalties) 

of the Convention to information provided in connection with a franchise 

agreement shall generally refer only to information that governs or otherwise 

deals with the operation (whether by the payer or by another person) of the 

franchise, and not to other information concerning industrial, commercial or 

scientific experience that is held for resale or license. 

9. With reference to Article VII (Business Profits) 

It is understood that the business profits to be attributed to a permanent 

establishment shall include only the profits derived from the assets used, risks 

assumed and activities performed by the permanent establishment. The principles 



of the OECD Transfer Pricing Guidelines shall apply for purposes ofdetermining 

the profits attributable to a permanent establishment, taking into account the 

different economic and legal circumstances of a single entity. Accordingly, any 

of the methods described therein as acceptable methods for determining an ann's 

length result may be used to determine the income of a permanent establishment 

so long as those methods are applied in accordance with the Guidelines. In 

particular, in determining the amount of attributable profits, the permanent 

establishment shall be treated as having the same amount of capital that it would 

need to support its activities if it were a distinct and separate enterprise engaged in 

the same or similar activities. With respect to financial institutions other than 

insurance companies, a Contracting State may determine the amount of capital to 

be attributed to a permanent establishment by allocating the institution's total 

equity between its various offices on the basis of the proportion of the financial 

institution's risk-weighted assets attributable to each of them. In the case of an 

insurance company, there shall be attributed to a permanent establishment not 

only premiums earned through the permanent establishment, but that portion of 

the insurance company's overall investment income from reserves and surplus that 

supports the risks assumed by the permanent establishment. 

10. Qualifying retirement plans 

For purposes of paragraph 15 of Article XVIlI (Pensions and Annuities) of the 

Convention, it is understood that 

(a) In the case of Canada, the term "qualifying retirement plan" shall 

include the following and any identical or substantially similar plan that is 

established pursuant to legislation introduced after the date of signature of the 

Protocol: registered pension plans under section 14 7 .1 of the Income Tax Act, 

registered retirement savings plans under section 146 that are part of a group 

arrangement described in subsection 204.2(1.32), deferred profit sharing plans 

under section 147, and any registered retirement savings plan under section 146 or 

http:204.2(1.32


registered retirement income fund under section 146.3 that is funded exclusively 

by rollover contributions from one or more of the preceding plans; and 

(b) In the case ofthe United States, the term "qualifying retirement 

plan" shall include the following and any identical or substantially similar plan 

that is established pursuant to legislation introduced after the date of signature of 

the Protocol: qualified plans under section 40l(a) of the Internal Revenue Code 

(including section 401(k) arrangements), individual retirement plans that are part 

of a simplified employee pension plan that satisfies section 408(k), section 408(p) 

simple retirement accounts, section 403(a) qualified annuity plans, section 403(b) 

plans, section 457(g) trusts providing benefits under section 457(b) plans, the 

Thrift Savings Fund (section 7701(j)), and any individual retirement account 

under section 408(a) that is funded exclusively by rollover contributions from one 

or more of the preceding plans. 

11. Former long-term residents 

The term "long-term resident" shall mean any individual who is a lawful 

permanent resident of the United States in eight or more taxable years during the 

preceding 15 taxable years. In determining whether the threshold in the preceding 

sentence is met, there shall not count any year in which the individual is treated as 

a resident of Canada under the Convention, or as a resident of any country other 

than the United States under the provisions of any other U.S. tax treaty, and, in 

either case, the individual does not waive the benefits of such treaty applicable to 

residents of the other country. 

12. Special source rules relating to former citizens and long-term residents 

For purposes of subparagraph 2 (b) of Article XXIX (Miscellaneous Rules) of the 

Convention, "income deemed under the domestic law of the United States to arise 

from such sources" shall consist of gains from the sale or exchange of stock of a 

U.S. company or debt obligations of a U.S. person, the United States, a State, or a 

political subdivision thereof, or the District of Columbia, gains from property 



(other than stock or debt obligations) located in the United States, and, in certain 

cases, income or gain derived from the sale of stock of a non-U.S. company or a 

disposition of property contributed to such non-U.S. company where such 

company would be a controlled foreign corporation with respect to the person if 

such person had continued to be a U.S. person. In addition, an individual who 

exchanges property that gives rise or would give rise to U.S.-source income for 

property that gives rise to foreign-source income shall be treated as if he or she 

had sold the property that would give rise to U.S. source income for its fair 

market value, and any consequent gain shall be deemed to be income from 

sources within the United States. 

i3. Exclumge ofInformation 

It is understood that the standards and practices described in Article XXVII 

(Exchange of Information) of the Convention are to be in no respect less effective 

than those described in the Model Agreement on Exchange of Information on Tax 

Matters developed by the OECD Global Forum Working Group on Effective 

Exchange of Infonnation. 

14. Limitation on Benefits 

The United States and Canada are part of the same regional free trade area and, as 


a result, the Convention reflects the fact that publicly traded companies resident in 


one country may be traded on a stock exchange of the other country. 


Nevertheless, the Contracting States agree that in making future amendments to 


the Convention, they shall consult on possible modifications to subparagraph 2(c) 


of Article XXIX A (Limitation on Benefits) of the Convention (including, 


modifieations necessary to discourage corporate inversion transactions). 


If the above proposal is acceptable to your Government, I further propose 

that this Note, which is authentic in English and in French, and your reply Note 

reflecting such acceptance shall constitute an agreement between our two 



Governments which shall enter into force on the date of entry into force of the 

Protocol and shall be annexed to the Convention as Annex B thereto, and shall 

therefore be an integral part of the Convention. 

Please accept, Excellency, the assurance of my highest consideration. 

I am pleased to inform you that the Government of the United States of America 

accepts the proposal set forth in your Note. The Government of the United States of 

America further agrees that your Note, which is authentic in English and in French, 

together with this reply, shall constitute an Agreement between the United States of 

America and Canada, which shall enter into force on the date of entry into force of the 

Protocol amending the Convention between the United States of America and Canada 

with Respect to Taxes on htcome and on Capital done at Washington on 26 September 

1980, as amended by the Protocols done on 14June1983, 28 March 1984, 17 March 

1995, and 29 July 1997 (the "Convention"), and shall be annexed to the Convention as 

Annex B thereto, and shall therefore be an integral part of the Convention. 

Accept, Excellency, the renewed assurances of my highest consideration. 

Embassy of the United States of America 

Ottawa, September 21, 2007 


